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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
October Term, 1956. 


No. 13,580 
ANTHONY J. STEINKIRCHNER, 
Appellant, 
v. 


Cartes E. Wison, Secretary of National Defense, 
Et Al, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia Circuit 


BRIEF OF THE APPELLANT 


JURISDICTIONAL STATEMENT 


Judgment in this case was entered on June 27, 1956 
(444). Notice of Appeal was filed on August 17, 1956, 
and within sixty days after the entry of judgment. 
Jurisdiction of this appeal is granted to this Court under 
Title 28, Section 1291 of the United States Code. 


STATEMENT OF THE CASE 


This action was brought by the Appellant against the 
Secretary of National Defense, the Secretary of the Navy, 
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and the members of the United States Civil Service Com- 
mission for the purpose of determining the rights of the 
Appellant as a disabled veteran of the United States, 
and a permanent civil service employee in his position 
and grade in the Philadelphia Naval Shipyard (3A). 
The Appellant alleged in his complaint that he had been 
an employee of the United States since on or about May, 
1934, and that he had acquired the status of a permanent 
civil service employee, and on or about April 26, 1951 he 
was employed as a Naval Architect, and that he continued 
to be so employed in this grade until on or about October 
16, 1952 when he was notified of a proposed change to a 
lower grade. (6A). 


The notice of October 16, 1952 was supplemented by 
another notice of October 31, 1952 and ultimately by a 
communication of November 19, 1952 (7A), all of which 
related to a proposed change to a lower grade of the 
Appellant. The Appellant further alleged in paragraph 
12 of the complaint (7A) that the defendants’ efforts to 
effect his change to a lower grade was, in fact, a subter- 
fuge and evasion and avoidance of the application of 
reduction in force regulations. It was further alleged 
that the proposal to reduce the Appellant in grade was, 
in fact, a reduction in force in the Philadelphia Naval 
Shipyard, and that the proposed reduction in force was 
not carried out pursuant to applicable reductions in force 
regulations. 


The Appellant further alleged (A 7-8) that on and after 
October 12, 1952 there remained employed at the Phila- 
delphia Naval Shipyard at least seven (7) nonveterans of 
the grade of GS-11 in positions for which the Appellant 
was fully qualified as a Naval Architect. The complaint 
then alleged the names of the seven Naval Architects who 
were retained in GS-11 grades while the Appellant was 
demoted to a grade of GS-9 Naval Architect with result- 
ing loss in salary from $6340.00 per annum to $5810.00 
per annum (8A). 
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The Appellant further alleged the exhaustion of any 
administrative right of appeal he had to the United States 
Civil Service Commission (9A). The Appellant demanded 
that a mandatory injunction issue restoring the Appellant 
to his proper grade in the Philadelphia Naval Shipyard. 
(9A) 


The facts are undisputed that at the time that the 
Appellant was reduced in grade, that nonveterans in the 
same classification as the Appellant were retained in their 
grades of GS-11 Naval Architects, although there were 
ten (10) Naval Architects holding the grade of GS-11 
who either resigned or were retired. (See opinion of the 
Commissioner of Veterans Cases 24A). 


The Appellant first brought suit in the United States 
District Court for the District of Eastern Pennsylvania 
but this suit was dismissed for want of jurisdiction. 


The Appellant contends that the facts in reference to 
his reduction in grade from a GS-11 Naval Architect to a 
GS-9 Naval Architect arose during actually a reduction 
in force, and that he should have been given his prefer- 
ential right of retention in his grade instead of assigning 
the position for which he was qualified to nonveterans 
who had no preference. 


The Appellant contends that the facts in the case show 
that the officials of the Philadelphia Naval Shipyard have 
originated an ingenious scheme to avoid the preference 
granted to veteran preference eligibles employed, and 
that they have knowingly, wilfully, and deliberately vio- 
lated the Veterans Preference Act of June 27, 1944. 


STATEMENT OF POINTS ON APPEAL 


1. That the District Court erred in sustaining the 
defendants’ motion for a summary judgment, and deny- 
ing the plaintiff’s motion for a summary judgment. 
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2. That the District Court erred in failing to find as 
a fact that the plaintiff was reduced in rank, grade and 
compensation in a reduction in force proceeding in the 
Philadelphia Naval Shipyard, and that in failing to hold 
as a matter of law that the plaintiff was entitled to be 
retained in the rank and grade of a GS-11 Naval Archi- 
tect over and above the nonveterans who were retained 
in that grade at the time that the plaintiff was reduced 
in grade. 


3. That the District Court erred in ordering a sum- 
mary judgment for the defendants on the grounds that 
there were disputed issues of fact which could only be 
determined by a trial of the issues. 


4, For other errors which may be apparent of record. 


SUMMARY OF THE ARGUMENT 


The Appellant will argue that his reduction in grade 
resulted from a reduction in force in the Philadelphia 
Naval Shipyard, and that he should have been entitled to 
the preference accorded to veteran preference eligibles in 
the reduction in force procedure, and under the provisions 
of Section 12 of the Veterans Preference Act (5 U.S.C. 
861). The Appellant will further argue in the alterna- 
tive that if the facts are not sufficient to constitute a 
reduction in force as a matter of law, that the Court 
erred in sustaining the defendants’ motion for a summary 
judgment as there was a disputed question of fact as to 
whether there was a reduction in force, and that this issue 
of fact should have been determined on a trial of the 
issue in that regard. 


STATUTES INVOLVED 


Title 5, Sec. 861. Reduction in personnel; considera- 
tions affecting release. 
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In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of 
employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of 
time spent in active service in the armed forces of 
the United States of each such employee shall be 
credited in computing length of total service: Pro- 
vided further, That preference employees whose effi- 
ciency ratings are “good” or better shall be retained 
in preference to all other competing employees and 
that preference employees whose efficiency ratings are 
below “good” shall be retained in preference to com- 
peting nonpreference employees who have equal or 
lower efficiency ratings: And provided further, That 
when any or all of the functions of any agency are 
transferred to, or when any agency is replaced by, 
some other agency, or agencies, all preference em- 
ployees in the function or functions transferred or in 
the agency which is replaced by some other agency 
shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall 
appoint additional employees from any other source 
for such positions. 


June 27, 1944, e. 287, Sec. 12, 58 Stat. 390. 


Title 5, Sec. 851. Persons entitled to federal employ- 
ment preferences. 


In certification for appointment, in appointment, in 
reinstatement, in re-employment, and in RETENTION 
in civilian positions in all establishments, agencies, 
bureaus, administrations, projects, and departments 
of the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the un- 
classified civil service; (c) any temporary or emer- 
gency establishment, agency, bureau, administration, 
project, and department created by Acts of Congress 
or Presidential Executive Order; * * * *. 


June 27, 1944, e. 287, See. 2, 58 Stat. 387. 
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ARGUMENT AND BRIEF 


This case illustrates fully the attempt of officials of the 
government to circumvent the provisions of the Veterans 
Preference Act of June 27, 1944. 


In the case of Reynolds et al v. Lovett et al, 201 Fed. 
2d 181, 91 U.S. App. D.C. 276, certiorari denied 345 U.S. 
926, 97 L.Ed. 1357, the officials of the Mare Island Naval 
Shipyard attempted to circumvent the provisions of Sec- 
tion 12 of the Veterans Preference Act (5 U.S.C. 861) 
relating to reductions in force by asserting that the re- 
duction of supervisors in the Naval Shipyard was a “re- 
organization of the supervisory forces”. This despite the 
fact that there had been a great reduction in the number 
of employees in the shipyard which was responsible for 
the corresponding reduction of the number of supervisors. 
This Court held that the so-called reorganization was a 
reduction in force under Section 12 of the Veterans Pref- 


erance Act, and that veteran preference eligibles were 
entitled to be retained in their grades as supervisors over 
employees who did not have veteran’s preference. The 
decision of this Court was so clear and convincing that 
although the Navy Department petitioned for a writ of 
certiorari to the Supreme Court of the United States, the 
application was denied. 


The decision of this Court in the Reynolds case, supra, 
was applicable to six other cases in the United States 
District Court for the District of Columbia, and all of 
the plaintiffs in those cases were restored retroactively 
to their proper positions and grades in the various Naval 
Shipyards including supervisors in the Philadelphia Naval 
Shipyard. 


This case, as stated before, illustrates the attempt of 
the officials of the Philadelphia Naval Shipyard to again 
circumvent the Veterans Preference Act. There can be 
no question but what if the facts in the case show that 
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there was actually a reduction in force in the said Naval 
Shipyard that the Appellant was entitled to be retained 
in the position and grade of a GS-11, Naval Architect, at 
the time he was reduced in grade. The Supreme Court 
of the United States ruled squarely upon this question 
in the case of Hilton v. Sullivan, 334 U.S. 323, 92 L.Ed. 
1416. 


Section 12 of the Veterans Preference Act (5 U-S.C. 
861) was in effect the provisions of the statute of 1912 
(5 U.S.C. 648 now repealed) which gave absolute prefer- 
ence in the event of a reduction in force in the depart- 
ments of government to veterans whose efficiency ratings 
were good or better. The provisions of this statute were 
extended by Executive Order to the field service prior to 
the enactment of the Veterans Preference Act. 


Mr. Justice Black wrote the opinion of the Supreme 
Court in the Hilton v. Sullivan case, and among other 
things it is stated as follows: 


“There is nothing ambiguous about this 1912 pro- 
vision. It was an absolute command that no govern- 
mental department should discharge, drop, or reduce 
in rank any honorably discharged veteran govern- 
ment employee with a rating of “good”. Length of 
service in no way qualified the preference given the 
veteran. Any subsequent executive orders not only 
recognized this provision as giving veterans an abso- 
lute preference,’ but also extended the preference to 
veterans in the field service* and to positions not 
under civil service.® 


Executive Order 4240 of June 4, 1925, as amended 
by Executive Order 5068 of March 2, 1929, provided, 
as does Subgroup A-l here, an absolute retention 


7 Section 7, Executive Order 3567, October 24, 1921. 


8 Executive Order 3801, March 3, 1923. 


® Departmental Circular 146 U.S. Civil Service Commis- 
sion, October 22, 1936. 

















8 


preference for veterans over nonveterans where the 
veterans’ efficiency ratings were “good”, and a similar 
absolute preference over nonveterans whose ratings 
were less than good if the veterans’ rating were equal 
to those of the nonveterans. And at that time of 


passage of the Veterans’ Preference Act of 1944, 


there were 1943 Civil Service Regulations outstand- 
ing ?° which granted veterans with permanent tenure 
and with a rating of “good” or higher, precisely the 
same absolute retention preference over nonveterans 


‘which is now afforded by Subgroup A-1, here attacked 


as invalid. Consequently, a holding that veterans 
with a rating of “good” no longer have a retention 
preference over nonveterans with longer service, 
would mean that passage of the Veterans’ Preference 
Act in 1944 narrowed the long-existing scope of vet- 
erans’ preferences in case of reduction in force of 
government personnel. The purpose of that <Act’s 
sponsors and of Congress in passing it appears to 
have been precisely the opposite—to broaden rather 
than narrow the preference. 


The Senate Civil Service Committee was told by 
the congressional sponsor of the measure that “this 
bill takes away no existing veterans’ preference, 
either by statute or Executive order, but it does 
strengthen, broaden and implement the veterans’ 
preference policy heretofore in effect,” and that it 
would “give legislative sanction to existing veterans’ 
preference, to the rules and regulations in the execu- 
tive branch of the Government. * * * ”*2. A mem- 
ber of the Civil Service Commission in explaining the 
bill to the Senate Committee called the proviso here 
involved the “heart of the section,” and stated that 


105 Code Fed. Reg. (Supp. 1943) Sec. 12.-301-12.313. 
These regulations, like those attacked here, separated all 
civil service employees into different categories according to 
their tenure, with permanent employees having the highest 
retention status. Thus all permanent employees, regardless 
of veterans’ preference and of efficiency rating, enjoyed 
priority over all employees with limited tenures. 


11 Hearings before Senate Committee on Civil Service on 
S 1762 and HR 4115, 78th Cong. 2d Sess. 8-9. 


221d. at 29. 


te 
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it “was substantially the same” as the 1912 Act, * 
which as before pointed out provided for an absolute 
veterans’ retention preference without regard to 
length of service.* And in explaining the Bill on 
the floor of the House, the sponsor and active pro- 
ponents of the measure explained it as strengthening 
and broadening veterans’ preferences then embodied 
in statutes and executive orders.” 


Not only did the friends of the Veterans’ Preference 
Act explain to the Senate Committee on Civil Service 
and to the Congress the broad preferences the Act 
would grant, Hostile witnesses graphically pointed 
out to the Senate Committee what they deemed would 
be the unfairness of the Act’s effect if passed as 
written. One such witness representing the Civil 
Service Reform League said: “I think you ought to 
give consideration to * “ * retention of veterans in 
civil service regardless of length of service. I do 
not think it is fair, a veteran be retain in service 
who has been in the service 6 months as against a 
person who has been in the service 25 years. I be- 


13 Td. at 27, 29. 


14 Three veterans’ organizations collaborated with the leg- 
islative sponsors in drafting the Act. Hearings before Sen- 
ate Committee on Civil Service on S 1762 and HR 4115, 78th 
Cong. 2d Sess. 8. A representative of one of these organi- 
zations stated to the Committee: “This measure gives to 
honorably discharged veterans of World War I and World 
War II, their widows, and the wives of disabled veterans 
who themselves are not qualified, preference in employment 
where Federal funds are disbursed. It provides, by law, a 
definite preference both in appointment and retention in 
Federal positions. While such a preference in many in- 
stances now exists by virtue of Executive orders and Civil 
Service Commission regulations, this bill gives such pref- 
erence a permanent standing that cannot be changed except 
by congressional action. The bill, likewise, does not take 
away from the veteran any rights previously granted under 
any existing law, Executive order, civil-service rule or regu- 
lation of any department of the Government, but prescribes 
by law additional preferences and confirms many now exist- 
ing by regulation.” Id. at 41-42. 


1590 Cong. Rec. 3502, 3503, 3505. 
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lieve some distinction might be made, otherwise you 
would do a grave injustice to those people who have 
long years of service in civil service.”?® And an- 
other witness against the Bill pointed out that under 
it nonveterans would “he the first to be laid off and 
the last to be taken on.” *” 


“Thus Congress passed the bill with full knowledge 
that the long standing absolute retention preferences 
of veterans would be embodied in the Act. Petitioner 
makes an appealing argument against this policy. 
But it is a policy adopted by Congress, and our re- 
sponsibility is to interpret the Act, not to overrule 
the congressional policy.”® 

Affirmed.” 


16 Hearings before Senate Committee on Civil Service on 
S 1762 and HR 4115, 78th Cong. 2d Sess. 33-34. 


17 Td. at 63, 65. 


18Tt is worthy of note, however, that Congress, in recog- 
‘nition of hardships resulting from replacement of older gov- 
ernment employees by veterans, has passed Acts which grant 
special pensions to employees over 55 years of age who 
have worked for the Government for 25 years or more and 
who have been involuntarily separated from the service in 
_ reductions in force. (Aug. 8, 1946) 60 Stat. 939, c. 908, 
' 5 USCA Sec. 691, 2 FCA title, 5, Sec. 691; Pub. Law No. 
426, 80th Cong. 2d Sess. (Feb. 28, 1948). See 90 Cong. Rec. 
9201-9202, HR No. 2443, 79th Cong. 2d Sess. 1, S. Rep. No. 
1678, 79th Cong. 2d Sess. 1-2. 

The Appellant has quoted from the language of the 
Supreme Court relative to reductions in force in the 
various agencies and departments of the government in 
order to bring to the attention of this Court the absolute 
intent of Congress to grant to veterans with honorable 
discharges and whose efficiency ratings are good, the 
preference in employment in governmental service. Fur- 
thermore, the Veterans Preference Act was enacted at a 
time when this country was at war, and it cannot be 
doubted that at that time Congress intended to grant to 
returning veterans who might be employed in govern- 
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mental service, and those who had served during war 
periods, the highest preference in retention in grades. 


Applying the principles of absolute preference to vet- 
erans in governmental employment where their efficiency 
ratings are good or satisfactory to the facts in this case, 
it is believed that the conclusion must be reached that 
the Appellant was entitled to be retained in his position 
and grade of GS-11, Naval Architect, instead of being 
reduced to a GS-9, Naval Architect. There is no ques- 
tion about the Appellant’s qualification for the position 
and grade of GS-11, Naval Architect. (See the opinion 
of Judge McGuire 42A). 


In order to effect a reduction in force in the grade of 
Naval Architect GS-11, the officials of the Philadelphia 
Naval Shipyard called for a reclassification of the posi- 
tions and grades held by the Appellant and others. The 
reclassification resulted in approximately 10 of the em- 
ployees in the GS-11 Naval Architect positions either 
resigning or retired from governmental service. At least 
two of the nonveterans, Ernest F. Boettcher and Walter 
J. Rakita, were kept in their grade while the Appellant 
was reduced in grade. (Stip. of counsel 40-41 A). 


The Appellant, being fully qualified as found by the 
Court below, should have been given the position and 
grade held by either the said Boettcher or Rakita. 


The Appellant’s contention in this regard is fully sus- 
tained by this Court’s decision in the case of Reynolds 
et al v. Lovett et al, supra. 


The mere fact that the United States Civil Service 
Commission held that the reduction in the Appellant’s 
grade did not result from a reduction in force is not 
important. The said Commission also held that the re- 
ductions in the supervisory forces of the various Naval 
Shipyards involved in the case of Reynolds et al v. Lovett 
et al, supra, was likewise not a reduction in force as 
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contemplated by the statutes. This contention was over- 
ruled by this Court. 


If there was any dispute as to the facts of the actual 
reduction in force in the Philadelphia Naval Shipyard 
resulting in the reassignment of personnel, then the Court 
below erred in sustaining the motion of the defendants 
(Appellees here) for a summary judgment. 


In a very similar situation this Court has already held 
that a reduction in force does involve a question of fact, 
and that a motion for a summary judgment cannot be 
sustained where there is an issue of fact. 


Hunter v. Mitchell, Pres. Civil Service Commission, 
et al., 86 U. S. App. D.C. 121, 180 Fed. 2d 763. 

Section 2 of the Veterans Preference Act (5 U.S.C. 
851) sets forth the preference given to veteran preference 
eligibles. Particular attention of the Court is directed to 
the fact that the first sentence of this Section provides 
for preference “in appointment, in reinstatement, in re- 
employment, and in RETENTON in civilian positions” 
in all departments and agencies of the government. 

The Appellant believes that he can successfully contend 
that the word “Retention” means retention in the position 
and grade for which he was qualified, and that grade, as 
found by the Court below, is the grade of a GS-11 Naval 
Architect. 
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CONCLUSION 


For the reason herein stated, judgment in this cause 
should be reversed, the cause remanded to the Court be- 
low for such action as this Court may deem proper in 


the premises. 





Respectfully submitted, 


Crauve L. Dawson 
Attorney for the Appellant, 
1012 Fourteenth Street, N.W. 
Washington 5, D. C. 
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Filed Aug 12 1954 Harry M. Hull, Clerk 


In the United States District Court 
For the District of Columbia 


CIVIL ACTION NO. 3419-54 


ANTHONY J. STEINKIRCHNER, 
1024 Yeadon Av. 
Yeadon, Pa. 
Plaintiff, 
vs 


CHARLES E. WILSON, 
Secretary of National Defense 
Washington, D. C. 


CHARLES SPARKS THOMAS, 
Secretary of the Navy 
Washington, D. C. 


PHILIP YOUNG, 
Chairman of the United States Civil Service Commission 
Washington, D. C. 


GEORGE M. MOORE, 
United States Civil Service Commissioner 
Washington, D. C. 


FREDERICK J. LAWTON, 
United States Civil Service Commissioner 
Washington, D. C. 
Defendants 
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SUIT FOR A DECLATORY JUDGMENT HAVING 
THE PURPOSE OF FIXING AND DETERMINING 
THE RIGHTS OF THE PLAINTIFF TO EMPLOY- 
MENT BY THE UNITED STATES AND FOR A 
PRELIMINARY MANDATORY INJUNCTION TO EN- 
FORCE SUCH RIGHTS AND FOR SUCH OTHER 
RELIEF AS TO THE COURT MAY APPEAR EQUIT- 
ABLE AND JUST 


2 The Plaintiff, for his cause of action, complains 
of the above mentioned Defendants and alleges as 
follows: 


1. The Plaintiff is a disabled, honorably discharged 
veteran with permanent federal civil service status. Proper 
proof of the Plaintiff’s veteran status and permanent fed- 
eral civil service status appears in the Philadelphia Naval 
Shipyard Agency’s files and also in the files of the Third 
Region, United States Civil Service Commission. The 
Plaintiff has performed his job in a competent and satis- 
factory manner while employed by the Philadelphia Naval 
Shipyard Agency. 


2. Plaintiff’s cause of action arises under certain stat- 
utes and executive orders of the President of the United 
States giving and granting to honorably discharged sol- 
diers, sailors and marines, in civilian employment in gov- 
ernmental agencies, bureaus, projects, and departments, 
certain preferential rights to employment and retention in 
their positions and grades. This action is brought by the 
Plaintiff for the violation by the Defendants in the manner 
and fashion hereinafter fully set forth of the following 
statutory provisions concerning the rights of veterans in 
federal civil service employment: 


The Act of August 23, 1912 c. 350 (Section 4 (Section 
648, Title 5 United States Code): 


“In the event of reduction being made in force in 
any of the executive departments no honorably dis- 
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charged soldier or sailor whose record in said depart- 
ment is rated good shall be discharged or dropped or 
reduced in rank or salary.” 


The Veterans Preference Act of 1944 ¢. 287, Sec- 
tion 12 (Section 861, Title 5, United States Code:) 


That preference employees whose efficiency ratings 
are “Good” or better shall be retained in preference 
to all other competent employees and that preference 
employees whose efficiency ratings are below ‘good’ 
shall be retained in preference to competing non-pref- 
erence employees who have equal or lower ratings.” 


The Classification Act of 1949, ¢. 782, Title 11, Section 
1104, 63 Stat. 973 (Section 1075, Title 5, United States 
Code) : 


“Nothing in this chapter shall be construed to affect 
the application to officers and employees to whom this 
chapter applies of the veteran-preference provisions 
in the Civil Service Act, as amended, and the Veter- 

_ ans’ Preference Act of 1944, as amended, Oct. 28, 1949, 
ce. 782, Title XI, Section 1104, 63 Stat. 973.” 


The Veterans Preference Act of 1944, ¢. 287, Section 14, 
as amended by the Act of August 4, 1947, ¢. 447 (Section 
863, Title 5, United States Code:) 


“No permanent or indefinite preference eligible who 

_ has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
burdau, administration, project, or department, here- 
-inbefore referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap- 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ- 
ing, and the person whose discharge, suspension for 

' more than thirty days, furlough without pay, or reduc- 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment 
ean be imposed), stating any and all reasons, specifi- 
 eally and in detail, for any such proposed action; such 
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preference eligible shall be allowed a reasonable time 

for answering the same personally and in 

4 writing, and for furnishing affidavits in support 

of such answer, and shall have the right to 

appeal to the Civil Service Commission from an ad- 

verse decision of the administrative officer so acting, 

such appeal to be made in writing within a reasonable 

length of time after the date of receipt of notice of 
such adverse decision.” 

3. The Plaintiff is qualified as a veteran preference 
eligible within the definition of preference eligible in Sec- 
tion 2 of the Veterans Preference Act of June 27, 1944, as 
amended and as a preference eligible, Plaintiff is entitled 
to the preferences set forth in the statutes cited herein- 
above and such other Civil Service regulations promul- 
gated thereunder with particular reference to Section 20.9 
of the Civil Service Regulations, as amended. 


4. The Defendant, CHARLES E. WILSON, is the duly 
appointed, acting and qualified, Secretary of National De- 
fense and in such capacity has full control and supervision 
over the activities of the Secretary of the Navy. 


5. The Defendant, CHARLES SPARKS THOMAS, is 
the duly appointed, acting and qualified, Secretary of the 
Navy, and in such capacity has full control over all of the 
personnel employed by the United States in the Navy De- 
partment, subject to the orders and directions of the De- 
fendant, Charles E. Wilson, Secretary of National Defense, 
and the statutes and executive orders and regulations ap- 
plicable to this office: and among his other duties is the 
control and supervision of personnel employed in the 

Philadelphia Naval Shipyard. 
BY 6. The Defendant, PHILIP YOUNG, is the duly 
appointed, acting and qualified Chairman of the 
United States Civil Service Commission. 

7. The Defendant, GEORGE M. MOORE, is a duly 
appointed, acting and qualified member of the United 
States Civil Service Commission. 














6A 


8. The Defendant, FREDERICK J. LAWTON, is a 
duly appointed, acting and qualified member of the 
United States Civil Service Commission. 


9. That the Defendant, Philip Young, George M. 
Moore and Frederick J. Lawton, constitute the entire 
membership of the United States Civil Service Commis- 
sion and that the said Commission is charged by law 
with the administration and enforcement of the laws of 
the United States, commonly known as the Civil Service 
laws, and the lawful regulations promulgated thereunder 
and the Commission is charged with the carrying out of 
the purposes of the Civil Service Act of the United States. 


10. The Plaintiff has been a Federal employee since 
on or about May of 1934 and has enjoyed a permanent 
status in the Federal Civil Service since that date. Since 
on or about April 26th, 1951, he has been employed as a 
Naval Architect, GS-11, at the Philadelphia Naval Ship- 


yard, as an indefinite appointment. Prior to his actual 
promotion to the position of Naval Architect, GS-11, he 
performed the responsibilities and duties of the Naval 
Architect, GS-11, position without being awarded the 
official Naval Architect GS-11 rating. On or about Oc- 
tober 16, 1952, Plaintiff was employed as a Naval Archi- 
tect, GS-11, at the Philadelphia Naval Shipyard Agency 
at an annual salary of Six Thousand Three Hundred 
Forty ($6,340.00) Dollars and has been engaged in such 
activities at the aforesaid grade of GS-11 for a period 
of approximately one-and one-half years. 


6 11. On or about October 16th, 1952, the Plain- 

tiff received a notice dated October 16th, 1952, 
notifying the Plaintiff of a proposed “change to lower 
grade.” The communication of October 16th, 1952, was 
supplemented by another communication of October 31st, 
1952 and ultimately by another communication of Novem- 
ber 19th, 1952. The aforesaid notices all notified the 
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Plaintiff of the Defendants’ proposal and intention to 
effect his change to a lower grade and all three com- 
munications referred to hereinabove appear as Exhibits 
“A”, “B”, and “C” respectively. These exhibits are 
annexed to this Complaint. 


12. The notices set forth hereinabove to the Plaintiff 
indicating Defendants’ proposal to effect his change to 
a lower grade appear to be based upon an allegation of 
classification of duties and responsibilities of the position 
which Plaintiff occupies. No other reason is being as- 
serted and, in fact, no other reason exists for this pro- 
posed change. The Defendants’ allegation to effect his 
change to a lower grade was, in fact, a subterfuge and 
evasion and avoidance of the applicable reduction in 
force regulations. Upon information and belief, Defend- 
ants’ proposal to effect Plaintiff’s change to a lower grade 
was, in fact, and in form, a reduction in force in the 
Philadelphia Naval Shipyard and the proposed reduc- 
tion of the Plaintiff was not carried out pursuant to 
applicable reduction in force regulations. 


13. Upon information and belief, Plaintiff alleges that 
the Defendants’ action in bringing about his reduction to 
a lower grade through the guise or scheme of a classi- 
fication action, is a capricious evasion and avoidance of 
the use and application of the reduction in force regula- 
tions cited in Paragraph Two of this Complaint and also 

the other statutes cited therein. 


7 14. On or after October 16th, 1952, there have 

remained employed at the aforesaid Philadelphia 
Naval Shipyard at least seven (7) non-veterans at the 
grade of GS-11, at positions for which the Plaintiff is 
fully qualified, i.e, Naval Architects. The non-veterans 
which have thus remained employed and unaffected by 
any action of the Defendants or otherwise, are: 
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Ernest Boettcher GS-11 
Arthur Rogers GS-11 
Joseph McLaughlin GS-11 
John Walker GS-11 
Charles Furtaw GS-11 
Frank Moeslein GS-11 
Edward Loesch GS-11 
P. Pistano Promoted GS-11 
(April, 1954) 


The Plaintiff was changed from the position of Naval 
Architect, GS-11 ($6,340 per annuin) to Naval Architect, 
GS-9 ($5,810 per annum) on April 24th, 1954. The delay 
in accomplishing the down-grading of the Plaintiff was 
due to the fact that Plaintiff, through his counsel, brought 
an action for a Restraining Order in the District Court of 
the United States for the Eastern District of Pennsy]l- 
vania. Plaintiff’s request for a Restraining Order was 
dismissed by the Court for reasons of jurisdiction and 
therefore Plaintiff now seeks relief in this Court. 


15. The Plaintiff duly exercised his right of appeal 
under the Veterans Preference Act of June 27, 1944 as 
amended and made appropriate appeal to the Third Re- 
gion, United States Civil Service Commission, without 

avail. Thereafter, Plaintiff appealed to such of the 
8 Defendants as constitute the United States Civil 

Serivce Commission and Plaintiff’s appeal was 
denied. Therefore, Plaintiff has fully and finally ex- 
hausted all of his administrative remedies. 


16. The actions of the Defendants as hereinabove set 
forth in evading and avoiding the applicable reduction 
in force regulations through the guise, trick and device 
of a classification action, constitutes arbitrary, capricious 
and unlawful acts on the part of the Defendants and 
thereby creates a violation of the provisions of the Act 
of 1912, the Act of 1944 and the Act of 1949 as cited 
hereinabove in Paragraph Two of this Complaint. 
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17. The determination of the United States Civil 
Service Commission in failing to find that the notices to 
the Plaintiff were in fact part of a reduction in force 
program is against the weight of the evidence presented 
at the administration hearing and contrary to the evi- 
dence of record and therefore their decision should be set 
aside and made null and void. 


18. Plaintiff alleges that it is the plain, ministerial 
and administrative duty of each of the Defendants to 
forthwith restore Plaintiff to the rightful position of 
Naval Architect, GS-11 as of April 24th, 1954, together 
with all rights, benefits and priivleges that may or might 
have accrued by reason of the Agency’s wrongful acts. 


19. That the Plaintiff, being without adequate remedy 
at law, save and except as relief, may be granted by this 
Court, brings this suit and requests the Court to 
9 enter a declaratory judgment fixing and determin- 
ing his rights as a veteran preference eligible under 
the statutes of the United States, the regulations, and the 
executive orders of the President of the United States as 
alleged in Paragraph Two of this Complaint. That the 
Plaintiff has no speedy adequate remedy at law. That 
the Court in the interest of right and justice should issue 
a preliminary mandatory injunction directing and requir- 
ing the said Defendants to forthwith restore and assign 
the Plaintiff to the position of Naval Architect, GS-11, 
in the Philadelphia Naval Shipyard. 


WHEREFORE, the Plaintiff prays: 


1. That due process issue directing and commanding 
the said Defendants and each of them to appear and 
answer this Bill of Complaint. 


a 


2. That a preliminary mandatory injunction issue di- 
rected to the Defendants, Charles E. Wilson, as Secretary: 
of National Defense, and Charles Sparks Thomas, as Sec- 
retary of the Navy, commanding them and each of them 
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to restore and to assign the Plaintiff to the position of 
Naval Architect, GS-11 in the Philadelphia Naval Ship- 
yard forthwith, and that upon a final hearing that the 
injunction issued be made permanent. 


3.' That the Court enter a declaratory judgment against 
all of the said Defendants, fixing and determining the 
rights of the Plaintiff as a veteran preference eligible 
in governmental employment as of April 24th, 1954, and 
that the judgment decree and declare that the Plaintiff 
be restored and be assigned to the position of Naval 

Architect, GS-11, in the Philadelphia Naval Ship- 
10. = yard, as of April 24th, 1954, and that the Plaintiff 

have all of the rights, benefits and privileges flow- 
ing from a continuity of services from April 24th, 1954 
until the date of judgment, including pay for his rank 
and position. 


4. That the Plaintiff have such other and further re- 


lief as to the Court may appear to be equitable and just 
in the premises. 


/s/ I. 1. Azimow, Esquire 
I. I. Azimow, Esquire 
Suite 906 
20 South 15th Street 
Philadelphia 2, Penna. 


/s/ Samuel I. Sherwood 
602 Columbian Bldg. 
Washington, D. C. 
ATTORNEYS FOR PLAINTIFF 





1A 
it AFFIDAVIT 


COMMONWEALTH OF PENNSYLVANIA 
SS 


COUNTY OF PHILADELPHIA 


Anthony J. Steinkirchner, being duly sworn according 
to law, deposes and says that he is the Plaintiff in the 
within action; that he has read the foregoing Complaint 
and knows the contents thereof and that the same is true 
to his own knowledge except as to matter therein alleged 
on information and belief, and as to those matters he be- 
lieves it to be true. 


/s/ Anthony J. Steinkirchner 


Sworn to and subscribed before me this 4th day of 
August, 1954. 
Ruth Helen Dalton 


NOTARY PUBLIC 
My Commission Expires: 1/29/55 
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12 Refer to File 
Code 178d-2 
LO(Steinkirchner A.J.) 


PHILADELPHIA NAVAL SHIPYARD 
NAVAL BASE 
PHILADELPHIA 12, PA. 


See letter of Oct. 31 - 1952 
16 Oct 1952 


From: Commander, Philadelphia Naval Shipyard 


To: Anthony J. Steinkirchner, Naval Architect, 
Check # 240041 


Via: (1) Planning Officer 
(2) Design Superintendent 


Subj: Notification of proposed classification of your 
present position and intention to effect change 
to lower grade. 


Ref: (a) NCPI 160.6-1 
(b) NCPI 156.8 


1. The duties and responsibilities of the position which 
you now occupy as described on position description No. 
24042 have been very carefully analyzed and evaluated. 
As a result, you are notified that the position has been 
classified to Naval Architect (Structural), GS-871-9. 


2. The classification of your position to the class as 
shown is proposed to be made in accordance with govern- 
ment-wide classification standards. Both Federal statute 
and directly applicable decision of the Comptroller Gen- 
eral make classification mandatory and not discretionary 
with the Navy Department. The classification action pro- 
posed to be taken concerning your position and the pro- 
posed adjustment, if required, in your salary resulting 
therefrom, is considered in terms of applicable law to be 
such as will promote the efficiency of the service. 


be 3 “TF 47 i) 
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3. This notice of proposed adverse action is provided you 
in accordance with Section 14 of the Veterans’ Prefer- 
ence Act of 1944 and the provisions of reference (a). 
You are hereby given thirty full calendar days advance 
notice of the proposed change to lower grade. This notice 
period will begin on 19 October 1952. The effective date 
of the personnel action changing you from Naval Archi- 
tect, GS-871-11, $6340.00 per annum to Naval Architect 
(Structural), GS871-9, $5810.00 per annum, will be 23 
November 1952. 


4. You are hereby advised of your right as a veteran to 
answer this notice in accordance with the provisions of 
the Veterans’ Preference Act of 1944. You may answer 
both in person and in writing to the Planning Officer, via 
the Design Superintendent, within a period of ten calen- 
dar days of the date you receive this notice and you may 
furnish affidavits or other authenticated documentary 
material which you may consider necessary in support of 
such answer. If you believe the proposed classification 
of your present position to be in error, you may answer 
this notice by submitting an appeal of the proposed 
classification to the Industrial Relations Officer, via De- 

sign Superintendent and Planning Officer, within 
13 thirty calendar days after receipt of this notice. 

Information concerning the appeal procedures, out- 
lined in reference (b), may be obtained from the Indus- 
trial Relations Office, Code 177, Building 698. 


5. In the event that you submit an appeal on the pro- 
posed classification of your position, the effective date 
of your change to lower grade will be as indicated in 
paragraph 3 above. However, if your appeal on the pro- 
posed classification of your position is submitted within 
the 30 calendar day period indicated in paragraph 4 and 
it is found upon adjudication of your appeal that restora- 
tion or partial restoration may be made, such restoration 
or partial restoration will be made retroactive to the ef- 
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fective date of the personnel action which effected your 
change to lower grade. 


/s/ P. H. Wiedorn 
P. H. Wiedorn 
Acting 


PHILADELPHIA NAVAL SHIPYARD 
Code 200 
LO(Steinkirchner, A.J.) 
17 Oct 1952 


FIRST ENDORSEMENT 
From: Planning Officer 
To: Design Superintendent 
1. Forwarded. 
/s/ lL. O. Shook 
L. O. Shook 
SECOND ENDORSEMENT 
1. Delivered. 
Oct 20 1952 


/s/ W. EK. Weisert 
W. E. Weisert 
Design Supt. 


15A 
14 Refer to File 


Code 178d-2 
LO(Steinkirchner A.J.) 


PHILADELPHIA NAVAL SHIPYARD 
NAVAL BASE 
PHILADELPHIA 12, PA. 


Ree’d 11/3/52 A.J.S. 
From: Commander, Philadelphia Naval Shipyard 


To: Anthony J. Steinkirchner, Naval Architect, GS-11, 
Check #240041 


Subj: Notification of proposed classification of your 
present position and intention to effect change to 
lower grade. 


Ref: (a) NCPI 160.6-1 
(b) NCPI 156.8 


(a) (ce) Comdr’s ltr Code 178d-2, 
LO(Steinkirehner A.J.) 16 October 1952 

(b) (d) Comdr’s ltr Code 178d-2, 
LO(Steinkirchner A.J.) 28 October 1952 


1. References (c) and (d) are hereby cancelled. 


2. The duties and responsibilities of the position which 
you now occupy as described on position description No. 
24042 have been very carefully analyzed and evaluated. 
As a result, you are notified that the position has been 
classified to Naval Architect (Structural), GS-871-9. 


3. The classification of your position to the class as 
shown is proposed to be made in accordance with govern- 
ment-wide classification standards. Both Federal. statute 
and directly applicable decision of the Comptroller Gen- 
eral make classification mandatory and not discretionary 
with the Navy Department. The classification action pro- 
posed to be taken concerning your position and the pro- 
posed adjustment, if required, in your salary resulting 
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therefrom, is considered in terms of applicable law to be 
such as will promote the efficiency of the service. 


4. This notice of proposed adverse action is provided 
you in accordance with Section 14 of the Veterans’ Pref- 
erence Act of 1944 and the provisions of reference (a). 
You are hereby given at least thirty full calendar days 
advance notice of the proposed change to lower grade. 
The effective date of the personnel action changing you 
from Naval Architect, GS-871-11, $6340.00 per annum to 
Naval Architect (Structural), GS-871-9, $5810.00 per 
annum, will be 7 December 1952. 


3. You are hereby advised of your right as a veteran to 
answer this notice in accordance with the provisions of 
the Veterans’ Preference Act of 1944. You may answer 
both in person and in writing to the Planning officer, via 
the Design Superintendent, within a period of ten calen- 
dar days of the date you receive this notice and you may 
furnish affidavits or other authenticated documentary 
material which you may consider necessary in support of 
such answer. If you believe the proposed classification 
of your present position to be in error, you may answer 
this notice by submitting an appeal of the proposed classi- 
fication to the Industrial Relations Officer, via Design 
Superintendent and Planning Officer, within thirty calen- 
dar days after receipt of this notice. Information con- 
cerning the appeal procedures, outlined in reference (b), 
may be obtained from the Industrial Relations Office, 
Code 177, Building 698. 


15 6. In the event that you submit an appeal on the 

proposed classification of your position, the effec- 
tive date of your change to lower grade will be as indi- 
cated in paragraph 4 above. However, if your appeal on 
the proposed classification of your position is submitted 
within the 30 calendar day period indicated in paragraph 
5 and it is found upon adjudication of your appeal that 
restoration or partial restoration may be made, such 
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restoration or partial restoration will be made retroactive 
to the effective date of the personnel action which effected 
your change to lower grade. 


/s/ P. W. Haas, Jr. 
P. W. Haas, Jr. 
PHILADELPHIA NAVAL SHIPYARD 


Filed Oct 11 1954 Harry M. Hull, Clerk 


a7 ANSWER 
Defendants answer the complaint as follows: 


FIRST DEFENSE 


The complaint fails to state a claim upon which relief 
can be granted. 
SECOND DEFENSE 


Plaintiff’s action is barred by laches. 


THIRD DEFENSE 
Answering the numbered paragraphs of the complaint: 


1. Defendants admit the allegations of paragraph 1 of 
the complaint. 


2. Defendants deny the allegations of paragraph 2 of 
the complaint. 


18 Defendants allege that Section 4 of the Act of 

August 23, 1912, Chapter 350, was repealed by 
Section 11(1) of the Act of September 30, 1950, Chapter 
1123, effective December 29, 1950 (64 Stat. 1100). 


3. Defendants admit that plaintiff is a preference 
eligible within the meaning of the Veterans’ Preference 
Act. Defendants admit that plaintiff was entitled to the 
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benefits of Section 14 of the Veterans’ Preference Act and 
the Regulations of the Civil Service Commission issued 
pursuant to that Section. Defendants deny the remain- 
ing allegations of paragraph 3 of the complaint. Defend- 
ants allege that plaintiff was accorded all benefits due 
him under Section 14 and the Regulations supplementing 
Section 14. 


4.9. Defendants admit the allegations of paragraphs 
4-9 of the complaint. 


10. Defendants admit that plaintiff has been a Federal 
employee with permanent competitive status since May 
1934. On April 29, 1951 plaintiff was employed at the 
Philadelphia Naval Shipyard and received a promotion 
(indefinite) to Naval Architect, GS-11, from Naval Archi- 
tect, GS-9. Prior to this promotion plaintiff performed 
the responsibilities and duties of Naval Architect, GS-9. 
On October 26, 1952, plaintiff was employed as a Naval 
Architect, GS-11, at the Philadelphia Naval Shipyard, 
and on that date received a periodic in-grade step in- 
erease in pay which raised his annual salary from $6140 
to $6340. Plaintiff was employed as a Naval Architect, 
GS-11, until April 25, 1954, at which time he was changed 
to Naval Architect (Structural), GS-9. Except as ad- 
mitted in this paragraph 10, defendants deny the allega- 

tions of paragraph 10 of the complaint. 


19 11. Defendants admit the allegations of para- 

graph 11 of the complaint. Defendants allege that 
plaintiff did not answer, either personally or in writing, 
as provided in paragraph 5 of the notice to plaintiff dated 
October 31, 1952. 


12. Defendants admit the allegations of the first two 
sentences of paragraph 12 of the complaint. Defendants 
deny the remaining allegations of paragraph 12 of the 
complaint. Defendants allege that plaintiff’s change to a 
lower grade was based solely upon an analysis of the 
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duties and responsibilities of the position which plaintiff 
occupied and consequent classification of that position. 
Defendants allege that no reduction in force took place 
in connection with the reclassification of plaintiff’s posi- 
tion. 


13. Defendants deny the allegations of paragraph 13 
of the complaint. 


14. Answering the allegations of paragraph 14 of the 
complaint, defendants have no knowledge or information 
and therefore deny that plaintiff is fully qualified for the 
position of Naval Architect, GS-11. Defendants deny that 
Ernest Boettcher is employed at the Philadelphia Naval 
Shipyard or that there is any person P. Pistano employed 
as a Naval Architect, GS-11, in the Philadelphia Naval 
Shipyard. Defendants allege that Ernest Boettcher re- 
tired effective December 31, 1953. Defendants allege that 
Peter P. Santianni, a veteran with a ten-point disability 
preference, was promoted to Naval Architest GS-11, effec- 

tive April 25, 1954; and that this was the only pro- 
20 motion to that position in the Philadelphia Naval 

Shipyard during April 1954. Defendants allege 
that plaintiff was changed to the position of Naval Archi- 
tect, GS-9, on April 25, not April 24, 1954. Except as 
denied or alleged to the contrary, defendants admit the 
allegations of paragraph 14 of the complaint. 


15. Defendants admit the allegations of the first two 
sentences of paragraph 15 of the complaint. Defendants 
deny the allegations of the last sentence of paragraph 15. 


16-19. Defendants deny the allegations of paragraphs 
16-19 of the complaint. 








20A 


WHEREFORE, defendants pray that the complaint be 
dismissed with prejudice with costs to be paid by the 
plaintiff. 

/s/ Warren E. Burger 
WARREN E. BURGER 
Assistant Attorney General 


/s/ "Edward H. Hickey 
EDWARD H. HICKEY 
Attorney 


Charles N. Gregg, Jr. 
CHARLES N. GREGG, JR. 
Attorney 
Department of Justice 
Washington 25, D.C. 


21 | CERTIFICATE OF SERVICE 


I certify that on October 11, 1954, I served a copy of 
defendants’ Answer on S. I. Sherwood, 602 Columbian 
Building, Washington, D. C. by depositing a copy in a 
franked envelope in the United States mail. 


/s/ Edward H. Hickey 
EDWARD H. HICKEY 
Attorney, Department of 

Justice 
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REPORT AND OPINION OF COMMISSIONER OF 
VETERANS CASES ON PRELIMINARY QUESTIONS 
OF LAW RAISED IN DEFENDANTS’ ANSWER 


Plaintiff, a disabled veteran of World War I, has been | 
a permanent civil service Federal employee with veter- 
an’s preference since 1935. On April 26, 1951, he ac- 
cepted an indefinite promotion to the position of Naval 
Architect, GS-11, at the Philadelphia Naval Shipyard, 
from which position he was demoted to a grade GS-9 
position on April 24, 1954, effective at the close of busi- 
ness thereof. Suit was filed in this Court on August 12, 
1954. : 


Plaintiff alleges that he had satisfactorily performed 
the duties and responsibilities of the position of Naval 
Architect, GS-11, for some eight years in the same com- 
petitive level and area as many others, veterans and non- 
veterans alike, with like pay, grade and status; that the 
charges upon which the proposed demotion action was 
based were lacking in specificity and detail to inform 
plaintiff wherein his duties and responsibilities were not 
such as were required by the position of Naval Architect, 
GS-11; that the term ‘‘Project Leader’’, of recent inven- 
tion, was unduly influential on the classifier of the posi- 
tion concerned, and the demotion was, in fact, a subter- 
fuge and avoidance of applicable reduction-in-force regu- 
lations that there was a reduction-in-force in the Phila- 
delphia Naval Shipyard under which action plaintiff was 
not afforded the protection of the provisions of the Vet- 

erans’ Preference Act, specifically provided for by 
23 the Civil Service Commission’s regulations there- 
to; and finally alleges that, if demotion action the 
result of a proper classification decision, and if no re- 
duction-in-force action be present, plaintiff was reduced 
in rank and compensation but not for such cause as would . 
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promote the efficiency of the service, contrary to the com- 
mand of Section 14 of the Act of 1944, as amended, and, 
as such, an arbitrary and capricious action of the agency. 
He alleges entitlement to declaratory judgment fixing his 
rights to position of Naval Architect, GS-11, as of April 
25, 1954. 


The defendants contend in their answer that plaintiff 
has failed to state a claim upon which relief can be 
granted and that his claim in this court is barred by 
laches. In paragraph 10 of their answer, they deny that 
plaintiff, prior to promotion to the position of Naval 
Architect, GS-11, performed for three or more years the 
duties and responsibilities of Grade GS-11, but they do 
admit that plaintiff was not officially demoted until April 
25, 1954. The defendants further contend that their du- 
ties under the classifying requirements were complied 
with, that there was no order for reduction in force at 
the Shipyard, and that all the provisions of Section 14 
were afforded plaintiff. 


Statutes Involved 


Act of August 23, 1912, c. 350, Sec. 4, (Title 5 U.S.C., 
Sec. 648), Veterans’ Preference Act of 1944, c. 287, Sec- 
tion 12, (Section 861, Title 5, U.S.C.), The Classification 
Act of 1949, c. 782, Title II, Section 1104, 63 Stat. 973 
(Section 1075, Title 5 U.S.C.), Section 14 of the Veterans’ 
Preference Act, as amended by Act of August 4, 1947, 
e. 447 (Section 863, Title 5 U.S.C.), and the general 
equitable powers of the Court. 


OPINION OF THE COMMISSIONER 


This suit was filed on August 12, 1954. The final action 
of the Civil Service Commission was rendered in Sep- 
- tember, 1953, but the agency action did not become offi- 
cially effective until April 25, 1954, some three months 
prior to filing suit in this Court. I think the record 
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speaks for itself. There is no showing of delay on the 

part of plaintiff for which he must allege diligence 
24. to offset the asserted contention of defendants that 

plaintiff has been guilty of delay detrimental to 
defendants. I think that such defense is wholly without 
merit, as the defendants admit that the final agency ac- 
tion did not of record officially become effective in demot- 
ing plaintiff until April 25, 1954. 


Plaintiff has for many years, prior to the repeal of 
Section 648 of the Act of 1912, all the veterans’ rights 
thereof. Congress in the later Acts, supra, specifically 
preserved these rights once had by veteran employee 
under the earlier acts by provisions directing that nothing 
in these Acts shall affect such preference rights. Our 
Court of Appeals in Fass v. Gray, (1952) 197 F.2d 587, 
91 U.S. App.D.C. 28, has decided that the former section 
did not confer an unlimited or unconditional retention 
or preference right immune from any rule-making power 
of the Commission in reduction-in-force actions in any 
executive department, but was cognizant of the clear 
right of veterans to the preference of the act but in a 
lesser degree (Sec. 648, 5 U.S.C.). 


Plaintiff contends that the Shipyard, if it be correct 
in having selected the provisions of Section 14 of the 
Veterans Preference Act as applicable to this demotion 
action, failed specifically and in detail to set forth the 
charge properly so that plaintiff would then be able to 
answer same. All that the Shipyard charged is that, 
‘‘We find that your duties and responsibilities are not 
such .. .’’, without stating what factors were not pres- 
ent in his then position, GS-11, that the true schedule in 
GS-11, Naval Architect, required. The statute specifies 
such specificity and detail, even if the employee well 
knows the factors present or, if any, absent. In the 
agency notices to the plaintiff, there was absent any posi-- 
tion description or any agency determination that, specifi- 
cally and in detail, the duties of the position filled by 








| 
: 
: 
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plaintiff did not come within the scope of the duties and 
responsibilities of the schedule and position description 
of Naval Architect, GS-11. The Classification Office, in- 
vestigating the demotion, encountered certain difficulties 
in understanding the position descriptions because of a 
vagueness of wording and conflict with facts ‘‘as we 
found them in individual desk audits’’ (page 5 of 

25 | testimony), although the position had been so clas- 
_ sified for many years. Likewise, since 1951, plain- 

tiff had been satisfactorily rated and paid for perform- 
ing the duties of Naval Architect, GS-11. The Shipyard 
must have known this for many years and could easily, 
if true, have set forth the particulars of such conclusion 
in the charge instead of the conclusion without more. I 
think the charge of the Shipyard was initially defective. 


If the charge be specific and in detail and the Section 
14 provisions be correctly sought by the Shipyard, I think 
that the downgrading of a veteran in pay and status in 
a reclassification downward of the position is not a re- 
duction in rank or compensation of the position-incum- 
bent for ‘‘such cause as will promote the efficiency of the 
service’’. The incumbent of such position had nothing 
whatsoever to do with the action and there is not the 
slightest hint that incumbent is incompetent, has mis- 
behaved or been guilty of misconduct unbefitting a Fed- 
eral employee. Laden v. Crosson, 108 F. Supp. 240; 510 
Atty. Gen’l Op., March 1, 1947. 


Plaintiff contends further, and the testimony shows 
reasonable basis therefor, that subsequent to the notice 
of adverse action delivered to plaintiff, some ten or more 
persons, veterans and non-veterans, resigned or retired 
from their GS-11, Naval Architect positions. Was this 
a reduction in force, a reorganization, or some other 
named personnel action than a reclassification action? 
The reasonable inference from the testimony and at time 
of plaintiff’s demotion, but subsequent to his adverse 
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notice thereof, would lead a reasonable mind to the one 
conclusion that, in fact, a reduction-in-force action had 
taken place. It is conceded that if, in fact, such a re- 
duction in force action was in order in the Shipyard, the 
provisions of Section 12 of the Act should have been 
used, and not having been used, but provisions of Section 
14 in lieu thereof, plaintiff has been denied his most valu- 
able right of ‘‘bumping’’ veterans with lesser retention 
credits on register, and all non-veterans, in the same com- 
petitive level and area. This is what Hilton v. Sullivan, 
334 U.S. 323, teaches in personnel matters involving vet- 
erans with preference and non-veterans, as in the in- 
stant case, in reduction-in-force programs in ex- 
26 ecutive agencies. Therein the Supreme Court es- 
tablished authoritatively that Congress did not in- 
tend to restrict, limit or narrow the scope of benefits 
conferred upon veterans by earlier legislation, but instead 
intended to enlarge and broaden such preference. 


The Attorney General, 510 Op. Atty. Gen’l, March 1, 
1947, recognized the fact that executive agencies have 
been guilty of malfeasance in personnel problems and 
decided that such downward reallocation of a position, 
subject to Classification Act of 1923, as amended, which 
reallocation is based solely on the duties and responsibili- 
ties of said position, is a reduction in rank and compensa- 
tion of the incumbent within meaning of Section 14 of 
the Act. He held that if there were injustices (of the 
sort as claimed by plaintiff in the case at bar) they would 
be clear violations of the Act and the reduction would not 
be for such cause as would promote the efficiency of the 
service. In 1945 the Commission wrote the Comptroller 
General to the effect that an allocation downward is a 
reduction in rank or compensation. The Attorney Gen- 
eral held, even if it is still only an opinion, that unin- 
tended error would amount to a violation of the Act. 


The question of reasonableness is one for the con- 
sideration and adjudication by the courts. The mere fact 
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that a demand, such as for classification, has been made 
by an administrative agency, does not establish the de- 
mand as reasonable. Necessarily, a determination of 
reasonableness cannot be made by formula. Oklahoma 
Press Publishing Co. v. Walling, 327 U.S. 186, 202. Out 
of context, this states the sound rule. As this proceeding 
is equitable in character, equitable considerations should 
prevail. As there is no rule requiring a court to act 
against conscience, there is no power to compel a court 
to rubberstamp action of an administrative agency simply 
because the agency desires it. Plaintiff has alleged en- 
titlement to relief from the invalidity of the agencies’ de- 
cisions as one having suffered legal wrong thereby and 
entitled to review in any court of competent jurisdiction. 
Plaintiff is in the right court as the Supreme Court has 
stated, Blackmar v. Guerre, 342 U.S. 512, at 516, that 

‘“‘The courts of the District of Columbia are the 
27 only courts of ‘competent jurisdiction’ to reach the 

members of the Civil Service Commission’’, named 
defendant in the instant case. 


The transcript of testimony discloses that the after- 
math of the entire survey and desk audits is that, al- 
though plaintiff had performed the duties and responsi- 
bilities of the GS-11 position for three years prior to his 
promotion thereto in 1951, and thereafter until April 24, 
1954, neither his, nor the positions of some ten others in 
the same grade, carried with it the duties and responsi- 
bilities of a true GS-11 Naval Architect position. Ap- 
proximately eight years of apparent personnel manage- 
ment ignorance seems unbelievable. 


Congress has committed to the Civil Service Commis- 
sion the administration of the provisions of Section 12 
of the Veterans’ Preference Act of 1944, as amended. 
This discretion is a limited one, as Congress has cir- 
cumscribed the promulgation of rules and regulations with 
limits beyond which the Commission dare not go. Sec- 
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tion 12, affecting veterans and non-veterans alike, requires 
the Commission to give due effect to type of employment, 
military preference, length of service, and efficiency rat- 
ing of any and every permanent or indefinite eligible 
employee in every reduction in force personnel action in 
any executive agency. The Commission must first inter- 
pret the command of the Act and then promulgate rules 
and regulations necessary for carrying out the congres- 
sional scheme. Whether the rules and regulations set 
forth the reasonable mandate of the Act, the four fac- 
tors are guideposts to gauge the reasonableness of the 
Commission’s interpretation of the Act. If the interpre- 
tation of the provided preference rights is clearly wrong, 
the courts should interfere to correct such wrong on the 
ground that such official action is arbitrary and capri- 
cious, Clore Restaurant v. Payne, 72 F. Supp. 677, and 
the responsibility of determining the limits of statutory 
authority of executive agents is solely in the judiciary, 
Stark v. Wickard, 321 U.S. 288. 


It has been authoritatively held that, on a discharge 
of employee from the Veterans Administration, plaintiff 
was not entitled to a trial de novo in the District Court 

but was entitled to a review for failure to support 
28 decision with substantial evidence. Marshall v. 

Crotty, 88 F. Supp. 30. Furthermore, an agency 
decision, unsupported by substantial evidence, is arbi- 
trary and capricious and may be set aside, but if there 
be rational and substantial basis in evidence behind the 
decision, the decision may not be set aside. Croghan v. 
United States, 89 F. Supp. 1002 (Court of Claims). 


Our Court of Appeals in Friedman v. Schwellenbach, 
81 App. D.C. 365, 135 F.2d 22 (1946), held that it is 
fully established that if the prescribed procedure is fol- 
lowed, the action of executive officers in discharging em- 
ployees is not subject to revision in the courts according 
to the teaching of Keim v. United States, 257 U.S. 82 
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(1921), but in cases wherein the charges are too vague, 
or other like error going to the heart of the adminis- 
trative determination, a measure of judicial relief may 
on occasion be obtainable. Powell v. Brannan, 91 U.S. 
App.D.C. 16, 17; Money v. Anderson, 93 U.S.App.D.C. 
—, 208 F.2d 34; Manning v. Stevens, 93 U.S.App. D.C. 
—, 208 F.2d 827; Mulligan v. Andrews, 211 F.2d 28. 


Some four years after passage of the Veterans’ Pref- 
erence Act of 1944, the Supreme Court in the Hilton case, 
supra, 1948, held that length of service was not a factor 
in reduction-in-force actions and that employees with vet- 
erans’ preference, with efficiency rating of ‘‘good’’ or 
better (now satisfactory), were to be retained over all 
non-veterans, regardless of length of service because it 
was the intent of Congress to broaden, rather than nar- 
row, the preference of veterans. Similar reasoning must 
have prompted the Court in the recent case of Bell v. 
United States, decided May 9, 1955, to say: ‘‘It may 
fairly be said to be a presupposition of our law to re- 
solve doubts in the enforcement of a penal code against 
the imposition of a harsher punishment’’, and ‘‘When 
Congress leaves to the judiciary the task of imputing 
to Congress an undeclared will, the ambiguity should be 
resolved in favor of lenity’’. However, in the many re- 
cent decisions of our courts in personnel matters of re- 
view, the courts in reduction-in-force actions seem un- 

willing to interfere with the agency and Commis- 
29 sion action and label as evasion that which reason- 

ably results from avoidance of affording the vet- 
eran that broad preference by affording him a narrow 
preference. In line with the teaching of the Hilton case, 
supra, where a position has been classified downward, 
if the incumbent be afforded the benefits of Section 12 
provisions, he would be given certain ‘‘bumping rights’’ 
in his competitive level and commuting area, if qualified, 
and not the provisions of Section 14, without ‘‘bumping 
rights’? as ordered by the Commission as a reasonable 
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(though preference narrowing) offer of notice of down- 
grading. Plaintiff has shown that he has been carrying 
out the duties and responsibilities of GS-11 for many 
years and, if afforded the provisions of Section 12, he 
was more than qualified for the positions of non-veterans 
in particular to which he would be otherwise entitled 
through broad preference of ‘‘bumping’’ rights. Broad- 
ening of preference should require the provisions of Sec- 
tion 12 of the Act as reasonable. Narrowing of prefer- 
ence demands the provisions of Section 14. Downgrading 
of a position is one thing, but downgrading of the in- 
cumbent thereof, having veterans’ preference and quali- 
fied for same positions in which non-veterans retained, is 
unreasonable and contrary to the broadening preference 
command of the Hilton case. 


I think that the reasoning and decision of Judge Kirk- 
patrick in the ease of Laden v. Crosson, supra, to the 
effect that such demotion must not be for ‘‘such cause 
as will promote the efficiency of the service’’ and that 
such demotion was the result of a reduction-in-force ac- 
tion in the agency, is analogous to the facts in the case 
at bar. His decision has not been reversed since ren- 
dered in 1952. 


It must be remembered that the standards of classifica- 
tion of positions under the Classification Act of 1949 are 
based on the principle of equal pay for substantially 
equal work. The Commission has the duty of administer- 
ing the Act in line with the standards declared as to all 
civilian positions, unless specifically exempted, officers 
and employees. It must note, and classify accordingly, 
the substantial differences in the difficulty, responsibility 
and the qualification requirements of work performed and 
the efficiency and economy of the service affected. The 

preference afforded employees under the Veterans’ 
30 Preference Act is continued under the Act of 1949, 
Section 1075, 5 U.S.C. 
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In the testimony on the requirements of positions GS-11 
and GS-9 concerned herein, it is noted that: 


GS-11 and GS-9 are considered ‘‘under general super- 
vision.”’ 


GS-11 has wide latitude for exercise of independent 
judgment and marked capacity for independent work. 


GS-9 has considerable latitude for exercise of inde- 
pendent judgment and cacapity for independent work. 


When all interested witnesses had testified as to the 
requirements of position descriptions as to the duties 
and responsibilities thereof, together with extent thereof 
warranted by work-load and other factors, such a kind, 
difficulty, the complexity of work supervised, the degree 
of responsibility delegated and the kind, degree, and 
character of the supervision exercised, one can be sure 
of one aspect of the whole problem only, and that is that 
there may be a distinction, but wherein the difference 
between the two positions is, vagueness prevents. 


CONCLUSION 


I think that plaintiff has (1) stated sufficient facts upon 
proof of which at a hearing on the merits applicable law 
would entitle him to relief at the hands of the defend- 
ants, (2) shown facts in the record and pleadings herein 
that the question of laches in the circumstances of this 
case cannot be seriously contended by the defendants, 
(3) shown that the decision of the Appeals Examiner of 
the Third Region is not supported by substantial evi- 
dence and is a detriment to the plaintiff, and (4) shown 
that the demotion of April 25, 1954, was an avoidance of 
the exercise of lawful preference regulations in the re- 
duction in force in the Philadelphia Naval Shipyard to 
which plaintiff was entitled and/or that plaintiff was not 
demoted under Section 14 for such ‘‘cause’’ as therein 
stated. 
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For the reasons stated and the authorities cited, I rec- 
ommend that the preliminary questions of law 
31 raised in the answer of the defendants be resolved 
in favor of the plaintiff and that this case be set 

down for early trial on the merits of this cause. 


Respectfully submitted, 


/s/ John Henry Sullivan 
John Henry Sullivan 
Commissioner of Veterans Cases 
Copies sent to: 


Samuel J. Sherwood, Esquire 
602 Columbian Building 
Washington, D. C. 

Attorney for Plaintiff 


Charles N. Gregg, Jr., Esquire 
Attorney, Dept. of Justice 
Attorney for Defendants 
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MOTION FOR SUMMARY JUDGMENT 


And now comes the plaintiff by his attorneys, Albert J. 
Bader and Samuel I. Sherwood, and moves this Honorable 
Court for a summary judgment on the following grounds: 


1. Plaintiff was reduced in grade and salary, from 
Naval Architect, GS-11, at $6,340.00 per year, to Naval 
Architect, GS-9, at $5,810.00 per year, without cause, and 
contrary to the provisions of Section 14 of the Veterans’ 
Preference Act of 1944, as amended. 


2. Plaintiff was so reduced in grade and salary under 
the guise and device of a “classification action”, 

33 whereas, in fact such reduction was part of a reduc- 
tion in force action and the provisions of the Vet- 





32 A 


erans’ Preference Act of 1944, as amended, were not com- 
plied with. 

3. The actions of the defendants were arbitrary and 
capricious, and in violation of the Veterans’ Preference 


Act of 1944, as amended, and the Classification Act of 1949, 
as amended. 


4, There are no material issues of fact and plaintiff 
is entitled to judgment as a matter of law. 

5. Plaintiff has attached hereto and marked Exhibit 1, 
copy of a letter of J. A. Cirillo, Acting Industrial Rela- 
tions Office, Philadelphia Naval Shipyard, in support of 
this motion. 


ALBERT J. BADER, 
SAMUEL I. SHERWOOD 


/s/ By Albert J. Bader 
Attorneys for Plaintiff 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Motion for 
Summary Judgment with Memorandum of Points and 
Authorities was mailed to Warren E. Burger, Assistant 
United States Attorney, for the defendants, at the Depart- 
ment of Justice, Washington 25, D. C., this day of 
October, 1955. 


ALBERT J. BADER, 
SAMUEL I. SHERWOOD 


Attorneys for Plaintiff 
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35 Code 160 
P 16-3 
Director 2 Feb. 1953 


Third U. 8. Civil Service Region 
Customhouse, 2nd & Chestnut Streets 
Philadelphia 6, Pa. 


Attention: Mr. Jacobson 


Dear Sir: 


The following information is being forwarded in re- 
sponse to a telephone request by Mr. Jacobson to Mr. Cir- 
illo: 


After the survey of the Design Division of the Plan- 
ning Department in this Shipyard was completed, one (1) 
veteran employee whose position was downgraded from 
Electrical Engineer, GS-11 to Electrical Engineer, GS-9, 
was reassigned to another position of Electrical Engineer, 
GS-11. 


In six (6) cases non-veteran employees whose positions 
were reclassified from the GS-11 level to the GS-9 level 
were assigned to other positions at the GS-11 level. Of 
these three (3) non-veteran employees whose positions 
were reclassified from Naval Architect, GS-11 to Naval 
Architect, GS-9, were assigned the positions of Naval 
Architect, GS-11. 


No veteran employees whose positions were reclassified 
from GS-11 to GS-9 Naval Architect were assigned to the 
position of Naval Architect, GS-11. 


Nineteen (19) non-veteran employees were demoted from 
the position of Naval Architect, GS-11 to Naval Architect, 
GS-9, and were not reassigned. Of this number, eight (8) 
resigned or retired. 
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Three (3) non-veteran employees were demoted from 
other positions at the GS-11 to the GS-9 level and were not 
reassigned. Of this number, two (2) resigned or retired. 


It is the opinion of officials of this Shipyard that Mr. 
Steinkirchner meets the Civil Service qualification stand- 
ards for reassignment to the position of Naval Architect, 
GS-11, but does not meet these standards for assignment 
to the position of Electrical Engineer, Mechanical Engineer 
or Marine Engineer. 


We will be glad to furnish any other information which 
you feel is necessary. 


Very truly yours, 
J. A. Cirillo 
Acting Industrial Relations Office 
By direction of the Commander 
Phila. Naval Shipyard 
EXHIBIT 1 
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In the United States District Court for 
the Eastern District of Pennsylvania 


Filed Oct. 12, 1953 
Civil Action No. 14511 


Anthony J. Steinkirchner 
Plaintiff 


vs 


P. W. Haas, Jr., individually and as Commander of the 
Philadelphia Naval Shipyard, Naval Base 
Defendant 
OPINION 
WELSH, J. October 12, 1953 


This action was brought to enjoin the defendant perma- 
nently and pendente lite from demoting the plaintiff a 
Federal Civil Service employee on permanent status with 
the Phila. Naval Shipyard Agency, in grade or salary 
and to declare and adjudge the proposed action of the 
defendant to demote plaintiff from his present grade and 
salary null and void and illegal as a violation of Section 
4 of the Act of 1912, 5 U. S. C. Section 648, Sections 12 
and 14 of the Veterans Preference Act of 1944, 5 U. 8. C. 
Section 867, and Section 1104 of The Classification Act of 
1949, 5 U. S. C. Section 1075. 


A restraining order issued by this Court stayed the 
effective date of the demotion and subsequently a stipu- 
lation continued the stay pending the Court’s decision on 
the instant motions—plaintiff’s motion for a temporary 
injunction and defendant’s motion to dismiss or for sum- 
mary judgment. 


Harlier in these proceedings and at a time when the 
matter was on appeal to the United States Civil Service 
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Commission in Washington and plaintiff had not ex- 
hausted his administrative remedies, plaintiff’s counsel 

argued this Court had the power to grant a tem- 
41 porary injunction under the decided cases if it 

were clearly shown that the statutes and regula- 
tions granting veterans preference had been violated. 
(The argument was based on the fact that the demotion 
of plaintiff was caused by a reduction in force. The 
position of defense counsel at that time was that since 
the defendant asserted the demotion was the result of a 
classification of duties and responsibilities of plaintiff’s 
position said fact was in dispute.) However, at the oral 
argument counsel for the defendant produced a letter 
which he had received and which was read by the Court 
and opposing counsel showing that the United States 
Civil Service Commission had already ruled against the 
plaintiff. Under the circumstances the argument of plain- 
tiff’s counsel is inapplicable and it is therefore unneces- 
sary to inquire into the merits. When the United States 
Civil Service Commission has made its ruling in a case, 
such as here, it is an indispensable party to an action 
brought by a Federal Civil Service employee and an ac- 
tion against it ean be brought only in the District Court 
for the District of Columbia. Accordingly, plaintiff’s 
motion for a temporary injunction as well as his prayer 
for a permanent injunction will be denied because this 
Court lacks jurisdiction. Blackmar v. Guerre, 342 U. S. 
512 and Reeber v. Rossell, 200 F. 2nd 334. 


Plaintiff’s counsel contends that defendant’s motion to 
dismiss or for summary judgment ought not to be granted 
for in addition to an injunction the complaint seeks a 
declaratory judgment and plaintiff should be heard on 
the latter phase even though this Court would be with- 
out power to enforce a judgment obtained on that phase. 
We do not agree with that line of reasoning. It is not 
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the function of this Court to enter orders and 
42 judgments it is powerless to enforce. Accordingly, 

defendant’s motion to dismiss is granted for the 
reason that this Court lacks jurisdiction. 


An order in conformity with the foregoing opinion will 
be entered. 


48 Filed Oct 31 1955 Harry M. Hull, Clerk 


DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT 


Defendants move the court to enter, pursuant to Rule 
56 of the Federal Rules of Civil Procedure, a summary 
judgment in the defendants’ favor dismissing the action 
on the ground that there is no genuine issue as to any 
material fact and that the defendants are entitled to a 
judgment as a matter of law. 


Respectfully submitted, 


/s/ Warren E. Burger 
WARREN E. BURGER 
Assistant Attorney General 


/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 


/s/ Edward H. Hickey 
EDWARD H. HICKEY 
Attorney, Department of Justice 


/s/ Joseph Langbart 
JOSEPH LANGBART 
Attorney, Department of Justice 
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61 BAR:JGC :hbw 
September 10, 1953 


Mr. Anthony J. Steinkirchner 
1024 Yeadon Avenue 
Yeadon, Pennsylvania 


Dear Mr. Steinkirchner: 


Reference is made to your Section 14, Veterans’ Pref- 
erence Act appeal from the decision of the Third Civil 
Service Regional Office sustaining the action of the Phila- 
delphia Naval Shipyard in reducing you from the position 
of Naval Architect, GS-871-11, to Naval Architect (Struc- 
tural), GS-871-9, as a result of a classification survey by 
the Area Wage and Classification Office, Department of 
the Navy. 


Careful consideration has been given your appeal and 
all information developed in your case. As a result of 
this review, decision has been reached that the proper al- 
location of the position in question is that of Naval Ar- 
chitect (Structural), GS-871-9. It is well established that 
the action taken was the result of a classification survey 
and was not a reduction in force since there is no evi- 
dence which indicates that the agency proposed to sepa- 
rate employees in the collateral organizational change. 
Furthermore, there was no violation of Section 14 of the 
Veterans’ Preference Act of 1944 as you received the full 
benefits to which you were entitled under the law and 
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regulations. Consequently, the decision of the Director, 
Third Regional Office is affirmed. 


Sincerely yours, 


John E. Blann, Chairman 
Board of Appeals and Review 


: Commander 
Philadelphia Naval Shipyard 
U. S. Naval Base 
Philadelphia 12, Pa. 


: Chief, A.W.C.O. 
Naval Base Station 
Philadelphia 12, Pa. 


: J. I. Azimow, Esq. 
20 South 15th Street 
Philadelphia, Pa. 


: Mr. L. Neal Ellis 
Legal Counsel, O.I.R. 
Department of the Navy 
Washington 25, D. C. 


: Mr. C. H. Barnes 
Office, Chief Law Officer 


ec: Mr. A. F. Williamson, Head 
Classification Branch, O.I.R. 
Department of the Navy 
Washington 25, D. C. 


ee: Third Region 


ec: Service Record Div., DOB 8/22/90 
Encl. 7001-returned appellant’s copy of 
Region’s findings and recommendation. 


Indexed and Reviewed Date 9-2453 By whg 
37-100 aepha 
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STIPULATION 


In response to the Court’s Memorandum to the Clerk 
of March 26, 1956, drawing to counsel’s attention the 
following excerpt from a letter addressed by J. A. Cirillo, 
Acting Industrial Relations Officer of the Philadelphia 
Naval Shipyard under date of February 2, 1953 to the 
Director, Third U. S. Civil Service Region, Customhouse, 
2d and Chestnut Streets, Philadelphia 6, Pa., Attention: 
Mr. Jacobson: 


“After the survey of the Design Division of the 
Planning Department in this Shipyard was com- 
pleted... 

In six (6) cases non-veteran employees whose posi- 
tions were reclassified from the GS-11 level to the 
GS-9 level were assigned to other positions at the 
GS-11 level. Of these three (3) non-veteran em- 
ployees whose positions were reclassified from Naval 

_ Architect, GS-11 to Naval Architect, GS-9, were as- 

- signed the positions of Naval Architect, GS-11.” 
and requesting to know the dates on which the three non- 
veteran employees referred to were reassigned the posi- 
tions of Naval Architect, GS-11, counsel for the plaintiff 
and defendants respectfully stipulate as follows: 


(1) That J. A. Cirillo has stated to counsel that his 
letter of February 2, 1953, was in error in stating that 
three (3) non-veteran employees whose positions were re- 
classified from Naval Architect, GS-11, to Naval Archi- 
tect, GS-9, were assigned other positions of Naval Archi- 
tect, GS-11, as the records of the Philadelphia Naval 
Shipyard indicated there were but two (2) such em- 

ployees. 


75 (2) That Ernest F. Boettcher and Walter J. 
Rakita are the two non-veteran employees reported 
whose positions were reclassified from Naval Architect, 
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GS-11 to Naval Architect, GS-9, and who were assigned 
other positions of Naval Architect, GS-11. 


(3) Boettcher was reassigned on October 26, 1952, from 
Position Description #2-158-10, Naval Architect, GS-871- 
11, Structural and Fittings Branch, Structural Section to 
Position Description #24083, Naval Architect (Struc- 
tural), GS-871-11, Structural and Fittings Branch, Turret 
and Guided Missile Section. The duties of Position De- 
scription #24083 had been performed by Serafino A. 
Ferrante, a veteran, who on October 26, 1952, had been 
reassigned outside of the Structural, Fittings and Turret 
Branch as a General Engineer, GS-801-11. 


(4) Rakita was reassigned on September 28, 1952, from 
Position Description #1-127-18, Naval Architect, GS- 
871-11, General Arrangements Branch, General Plans 
Booklets and Selected Record Plants Section to Position 
Description #24188, Naval Architect (Arrangements), 
GS-871-11, General Arrangements Branch, General Plans 
Booklets and Selected Record Plans Section. Frank W. 
Burt, a veteran with the grade of Naval Architect, GS-9, 
had been performing the duties involved in Position De- 
scription #24188, but was reassigned on September 14, 
1952, to Position Description #24184, a GS-9 Naval 
Architect (Arrangements) position upon the reclassifica- 
tion by the Area Wage Classification Office of the duties 
covered in Position Description #24188 from a GS-9 
grade to a GS-11 grade as Mr. Burt did not meet the 
Civil Service qualifications for the higher grade. 


/s/ Samuel I. Sherwood 
Counsel for Plaintiff 


/s/ Andrew P. Vance 
Counsel for Defendants 
May 3, 1956 


* we * * 
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MEMORANDUM OPINION 


Plaintiff, a disabled veteran of World War I, has been 
a permanent Civil Service employee with veteran’s pref- 
erence since 1935. On April 24, 1954 he was demoted 
allegedly under the terms of the Classification Act of 
1949, 5 USCA 1071(ff) from the position of Naval Archi- 
tect, GS-11, which grade and position he had held since 
1951, to that of Naval Architect GS-9. There is nothing 
in the record to indicate, and it is not questioned, but 
that he was fully qualified to fill the position of Naval 
Architect GS-11. He was notified in writing of this 
change in status by the Commander of the Philadelphia 
Naval Shipyard and advising him further it was to be- 
come effective some thirty days later. He appealed the 
change to his immediate supervisor, and has exhausted 
the review procedures of the Civil Service Commission. 


Such being the situation, he now seeks a declaratory 
judgment determining his employment rights under the 
Veterans Preference Act and a decree restoring him to 
his former grade status. 


ae 


He contends he was reduced in grade and salary with- 
out ‘‘such cause as will promote the efficiency of the 
service,” as set out in Sec. 14 of the Veterans Preference 
Act. Section 1071 of Title 5, USCA, however, states: 


It is the purpose of this chapter to provide a plan 
_ for classification of positions and for rates of basic 
compensation ... 


Obviously, therefore, Congress intended the Re- 
77s elassification Act to promote the efficiency of the 

service and reclassification of a position under this 
Act must be deemed a “sufficient cause.” See also, 40 Op. 
Atty. General 510, March 31, 1947. 
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Conceding this action could conceivably result in a 
“narrowing of the preference” of a veteran, it nonethe- 
less is the expressed will of the Congress. To say that 
Sec. 1075 of Title 5 USC excluded veterans from the 
terms of the Classification Act would render the Act a 
nullity as far as more than half the great number of 
Federal employees, and could hardly be said, as a conse- 
quence, would promote the efficiency of the Service. This 
section merely means that when a position in which a 
veteran is the incumbent, is reclassified, the procedures 
as set out in the Veterans Preference Act must be ad- 
hered to. This being so, the Court holds: 


1. That the notification by the Navy Yard was suf- 
ficient both with respect to time and to reasons, and 
furthermore complied with the regulations set forth in 
the Federal Personnel Manual, pp. $1-29; 36. It would 
appear to be impossible, practically speaking, for the 
Navy Yard to set out specifically and at length each and 
every reason as to why a given position has been re- 
classified. It would seem to be sufficient to state that it 
has analyzed and evaluated the position on the basis of 
applicable classifications standards, and to notify the 
veteran of his right to appeal and the procedure to 
follow. To require more would place an undue burden 
upon the Government in cases where no misconduct has 
been imputed or dereliction of duty implied. 


2. The action was clearly not a reduction in force and 
Sec. 12 is, therefore, not applicable. 40 Op. Atty. Gen- 
eral 510, supra. 


1See Williams v. Cravens, 93 D.C.380. CF. Deak v. Pace, 88 
App.D.C.50, Money v. Anderson, 93 App.D.C.130, 
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3. The Agency’s action was not unreasonable. Powell 
v. Brannan, 91 US App. DC 16. 


Judgment for defendants. Order accordingly. 


/s/ Matthew F. McGuire 
MATTHEW F. McGUIRE 
United States District Judge 
June 13, 1956 


78 Filed Jun 27 1956 Harry M. Hull, Clerk 
FINAL JUDGMENT AND ORDER 


This cause having come on for hearing on the motion 
of plaintiff for summary judgment and on defendants’ 
cross-motion for summary judgment, and the Court hav- 
ing considered all the pleadings, affidavits, exhibits, 
stipulations and memoranda of law submitted herein and 
having heard the arguments of counsel; and the Court 
having concluded that there is no genuine issue of mate- 
rial fact and that the defendants are entitled to judgment 
as a matter of law for the reasons set forth in the memo- 
randum opinion filed June 14, 1956, and made a part 
hereof, it is on this 26th day of June, 1956, ORDERED, 
ADJUDGED, and DECREED: 


FIRST: That plaintiff’s motion for summary judg- 
ment be and hereby is in all respects denied. 


SECOND: That defendants’ motion for summary judg- 
ment be and hereby is in all respects granted, and judg- 
ment is hereby entered for the defendants and the com- 
plaint dismissed. 


/s/ Matthew F. McGuire 
Judge 


Seen: 
/s/ Samuel I. Sherwood 
Attorney for Plaintiff 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the demotion of a veteran as a direct 
consequence of a reclassification of his position under the 
Classification Act of 1949 is a reduction im force, thereby 
entitling the veteran to retention preferences under 
Section 12 of the Veterans Preference Act. 

2. Whether the district court properly held that 
appellant’s claim that the reclassification of his position 
was a subterfuge for a reduction in force did not present 
a genuine issue of fact. 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal from the grant of summary judgment 
for appellees in an action brought by appellant for 
declaratory and injunctive relief. Naming as defendants 
the Secretary of Defense, the Secretary of the Navy, and 
the Chairman and other members of the United States 
Civil Service Commission (Appellant’s App. 5A-6A),’ 
appellant’s complaint (Appellant’s App. 3A-10A) filed on 





1 Although appellant characterizes his appendix as a Joint Appendix, it was 
not submitted nor agreed to by appellees. Accordingly, we are reprinting 
as Appellees’ Appendix the additional portions of the record necessary, in our 
view, for the appropriate disposition of this case. 
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August 22, 1954 in the United States District Court for the 
District of Columbia,® sought a judgment determining his 
employment rights and a decree restoring him to the grade 
and status he occupied prior to reclassification pursuant to 
the Classification Act of 1949 (5 U.S.C. 1075, e¢ seq.) 
(Appellant’s App. 9A-10A). 

The complaint alleged that appellant was a disabled, 
honorably discharged veteran with permanent civil service 
status who was entitled under the laws of the United States 
to certain preferential rights, including retention in 
position and grade in the federal service (Appellant’s App. 
3A). More particularly, appellant alleged that he was 
entitled to preferential treatment under Section 12 of the 
Veterans Preference Act of 1944 (5 U.S.C. 861) which 
provides in pertinent part that ‘‘in any reduction in 
personnel * * * preference employees whose efficiency 
ratings are ‘good’ or better shall be retained in preference 
to all other competing employees * * * ”’ (Appellant’s 
App. 4A). The complaint went on to state that appellant 
was a preference eligible within the meaning of Section 2 
of the Veterans Preference Act (5 U.S.C. 851), that he 
had been a federal employee since 1934, and that since 
April 26, 1951, he had been employed as a Naval Architect, 
GS-11 at the Philadelphia Naval Shipyard, at an annual 
salary of $6,340.00 (Appellant’s App. 6A). On October 16, 
1952, appellant received notice of an impending change to 
the lower grade of GS-9 Naval Architect (Structural) ; 
the notice stating that the downgrading was occasioned 
by a reclassification of ‘‘duties and responsibilities of the 
position’? which appellant then occupied (Appellant’s 
App. 7A). Appellant alleged that the reason given for 
the change—namely, reclassification of his position—was 
in fact ‘‘a subterfuge and evasion and avoidance of the 
applicable reduction in force regulations’’ (Appellant’s 





2 Prior to instituting the instant action, appellant had brought suit in the 
District Court for the Eastern District of Pennsylvania for injunctive and 
declaratory relief, but since the Civil Service Commission had already found 
against appellant, the District Judge ruled that that Commission was an 
indispensable party and the action was therefore dismissed for lack of 
jurisdiction. 
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App. 7A). Appellant further alleged that certain non- 
veterans had been retained in grade GS-11 at positions for 
which appellant was fully qualified, thus denying appellant 
his preference (Appellant’s App. 7A-8A). As supporting 
his claims of reduction of force, appellant asserted that 
subsequent to the reclassification action instituted at the 
Philadelphia Shipyard some eight employees resigned or 
retired from their GS-11 positions (Appellant’s App. 24A). 
Appellant did not contend, however, nor did he submit any 
affidavits or evidence showing that these resignations or 
retirements were anything but voluntary on the part of 
the employees involved. 

Having filed their answer, appellees moved for summary 
judgment. In support of their motion, appellees filed 
affidavits which showed that in January 1952, the Navy’s 
Area Wage & Classification Office conducted a survey of 
all positions at the Philadelphia Naval Station, including 
a position description by the incumbent of each position 
(Appellees’ App. 15-16). On October 31, 1952, appellant 
was notified that his position had been carefully analyzed 
and evaluated by proper authority and that as a con- 
sequence, it had been decided to classify that position as 
Naval Architect (Structural) GS-9. (Appellees’ App. 
19-20.) At the same time, six non-veteran employees 
whose positions were similarly reclassified to the GS-9 
level were reassigned to other positions at GS-11 
(Appellant’s App. 33A), and of these six, two were re- 
assigned to the positions of Naval Architect GS-1l—a 
position for which appellant is concededly qualified 
(Appellant’s App. 40A). Finally, of 19 non-veteran em- 
ployees whose positions were downgraded to Naval 
Architect (Structural) GS-9, eight resigned or retired 
(Appellant’s App. 33A). 

After his protest to his immediate supervisors was 
rejected, appellant appealed to the Third Region, United 
States Civil Service Commission and his claims were 
tendered a thorough and exhaustive review (Appellees’ 
App. 1-15). On the basis of an independent inves- 
tigation by that Region’s Classification Division, in- 
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eluding a desk audit, interviews of appellant and his 
supervisors, a job description filed by appellant, and a 
detailed analysis of the duties and responsibilities of 
appellant’s position in relation to those of standard GS-9 
and GS-11 positions in this employment area, the Third 
Region concluded that ‘‘appellant’s position is properly 
allocable as Naval Architect (Structural) GS-9”’ 
(Appellees’ App. 14). 

On appellant’s appeal, the Commission’s Board of 
Appeals and Review* affirmed the Third Region’s decision, 
holding (Appellant’s App. 384A): 


* * * the proper allocation of the position in 
question is that of Naval Architect (Structural), 
GS-871-9. It is well established that the action taken 
was the result of a classification survey and was not 
a reduction in force since there is no evidence which 
indicates that the agency proposed to separate em- 
ployees in the collateral organizational change. 
Furthermore, there was no violation of Section 14 of 
the Veterans’ Preference Act of 1944 as you received 
the full benefits to which you were entitled under the 
law and regulations. * * * 


On cross-motions for summary judgment (Appellant’s 
App. 31A-32A, 37A), the district court granted summary 
judgment for appellees. The court ruled inter alia that 
‘*the action was clearly not a reduction in force and 
Section 12 is therefore not applicable’ (Appellant’s 
App. 43A). 


STATUTES INVOLVED 


1. The Veterans Preference Act of 1944 (Act of June 27, 
1944, as amended, 5 U.S.C. 851 et seq.) provides in perti- 
nent part: 


Section 2: Persons entitled to federal employment 
preferences 


3 The decision of the Board of Appeals and Review automatically becomes 
the decision of the Civil Service Commission: 5 C.F.R. (1949 Supp.) 
22.11(b) (d). 





b) 


In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, 
bureaus, administrations, projects, and departments of 
the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the un- 
classified civil service; (¢c) any temporary or 
emergency establishment, agency, bureau, administra- 
tion, project, and department created by Acts of 
Congress or Presidential Executive order; * * 
preference shall be given * * *. 

e & e * * 


Section 12: Reduction in personnel; considerations 
affecting release 


In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of 
employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of 
time spent in active service in the armed forces of the 
United States of each such employee shall be credited 
in computing length of total service: Provided further, 
That preference employees whose efficiency ratings are 
‘‘good’’ or better shall be retained in preference to all 
other competing employees and that preference em- 
ployees whose efficiency ratings are below ‘‘good”’ 
shall be retained in preference to competing non- 
preference employees who have equal or lower 
efficiency ratings: * * * 

Bs * * * * 


Section 14. Discharge, suspension, etc., only for cause ; 
reason in writing; advance notice; personnel 
appearance; findings and recommendations 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period em- 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or depart- 

ment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed with- 
out pay, reduced in rank or compensation, or debarred 
for future appointment except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, 
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suspension for more than thirty days, furlough with- 
out pay, or reduction in rank or compensation is sought 
shall have at least thirty days’ advance written notice 
(except where there is reasonable cause to believe the 
employee to be guilty of a crime for which a sentence 
of imprisonment can be imposed), stating any and 
all reasons, specifically and in detail, for any such 
proposed action; such preference eligible shall be 
allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidavits 
in support of such answer, and shall have the right 
to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of 
such adverse decision: * * * 


2. The Classification Act of 1949 (Act of October 20, 
1949, 5 U.S.C. 1075 et seq.) provides in pertinent part: 


Section 101: It is the purpose of this Act to provide 
a plan for classification of positions and for rates of 
basic compensation whereby— 


(1) in determining the rate of basic compensation 
which an officer or employee shall receive, (A) the 
principle of equal pay for substantially equal work 
shall be followed, and (B) variations in rates of basic 
compensation paid to different officers and employees 
shall be in proportion to substantial differences in the 
difficulty, responsibility, and qualification requirements 
of the work performed and to the contributions of 
officers and employees to efficiency and economy in the 
service; and 


(2) individual positions shall, in accordance with 
their duties, responsibilities, and qualification require- 
ments, be so grouped and identified by classes and 
grades, as defined in section 301, and the various 
classes shall be so described in published standards, 
as provided for in Title IV, that the resulting position- 
classification system can be used in all phases of per- 
sonnel administration. 


Section 1104: Nothing in this Act shall be construed 
to affect the application to officers and employees to 
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whom this Act applies of the veteran-preference pro- 
visions in the Civil Service Act, as amended, and the 
Veterans’ Preference Act of 1944, as amended. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


In seeking to avoid demotion, appellant raised a number 
of objections in the court below, but he appeals here solely 
against that holding of the district court that ‘‘the action 
was clearly not a reduction in force and Section 12 of the 
Veterans Preference Act is, therefore, not applicable.’’ 
(App. 434). Appellant’s arguments in support of his 
claim that he was improperly denied a preference are 
without merit. He claims, first, that every reclassification 
should be interpreted as a ‘‘reduction in personnel’’ within 
the meaning of Section 12 of the Veterans Preference Act 
in order to effectuate Congressional policies and to assure 
veterans an absolute preference rating. But this ignores 
the consistent recognition by the courts that the preference 
is not applicable in all possible aspects of a veteran’s 
employment relationship to the Government. In the 
instant case, appellant’s position was reclassified after 
careful and thorough administrative proceedings instituted 
under authority of the Classification Act of 1949. To 
exclude veterans from the operation of that act would 
result in the exclusion of over 50 per cent of all federal 
workers and place an undue burden upon the fulfillment 
of clear, Congressional directives to establish a system of 
‘“‘equal pay for substantially equal work’’ (See p. 6, 
supra) and to insure that ‘‘variations in rates of basic 
compensation paid to different officers and employees shall 
be in proportion to substantial differences in difficulty, 
responsibility and qualification requirements’’. (See p. 6, 
supra). 

The fact that Classification Act Procedures are applied 
to positions held by veterans does not mean that a 
preference eligible is denied all rights under the Veterans’ 
Preference Act. Since as a result of the reclassification, 
appellant was downgraded from GS-11 to GS-9, he was 
properly entitled to rights under Section 14 of the 
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Veterans Preference Act relating, inter alia, to reductions 
‘tin rank or compensation’’; but not to rights under 
Section 12 which deals exclusively with reductions in force. 
Accordingly, the district court, having specifically found 
that appellant was accorded all rights to which he was en- 
titled under Section 14, properly granted appellees’ motion 
for summary judgment. 

Appellant’s second argument is that his reclassification 
was a subterfuge for a reduction in force, and he supports 
this with the assertion that some eight employees resigned 
or retired immediately after the reclassification was an- 
nounced. In view of the fact that these resignations or 
retirements were voluntary, that they were subsequent to 
rather than an intrinsic part of the reclassification, and 
that there was no showing that the reclassification was 
a phase in a general plan by the Navy to reduce personnel, 
the district court properly concluded that the action was 
not a reduction in force in accordance with the accepted 
meanings of that phrase. The cases appellant cites in 
support of the argument that the resignations or retire- 
ments after the reclassification must be interpreted as a 
reduction in force are distinguishable because the de- 
motions in those cases were all shown to be a part or con- 
sequence of the reductions in force. Other than the vol- 
untary departure of eight employees, appellant has offered 
no facts in support of his naked allegation of subterfuge. 
On the other hand, the Civil Service Commission after a 
thorough investigation of the action taken at the Phila- 
delphia Naval Station concluded that appellant was prop- 
erly reduced and that the reduction occurred as a result 
of a reclassification survey and not a reduction in force. 
Since the conclusions of an administrative tribunal will 
be affirmed unless totally at variance with evidence in the 
record, and since the only evidence suggesting that the 
action at the Naval Station was a reduction in force 
rather than a reclassification are the unsupported conelu- 
sions of appellant’s complaint, the district court prop- 
erly granted summary judgment against appellant in that 
his complaint presented no genuine issue of fact. 
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I 


The Reclassification of Appellant’s Position Does Not Entitle 
Him to Preference Rights Under Section 12 of the Veterans 
Preference Act. 


A. Appellant quotes at length from the opinion of the 
Supreme Court in Hilton v. Sullivan, 334 U.S. 323, in 
order to demonstrate ‘‘the absolute intent of Congress 
to grant to veterans * * * the preference in employment 
in government service’ (Br. p. 10). Though there is 
little doubt that the interest of veterans are highly re- 
garded by Congress, and that the courts recognize a duty 
to interpret veteran’s legislation sympathetically, in rec- 
ognition of these clear Congressional policies; still the 
courts have recognized in accordance with the express 
terms of the Act, that the preference there granted to 
veterans is not applicable in all possible aspects of their 
employee relationships to the Government. Thus, Elder 
v. Brannan, 341 U.S. 277, held that the preference did not 
apply when the veteran was a temporary employee who 
sought rights over one who held permanent status,* and 
Fass v. Grey, 91 US. App. D.C. 28, 197 F.2d 587, ruled in 
order for a veteran to be reassigned to a new position 
after a reduction in force, the Civil Service Commission 
may properly require him to be ‘‘fully qualified’’ and that 
he apply only for positions in the ‘‘local commuting area.’’ 
In discussing Hilton v. Sullivan, 334 U.S. 323, particularly 
the Supreme Court’s statement that veterans had ‘‘an 
absolute retention preference,’’ this Court wrote (id. at 


591) : 


4 Section 2 of the Veterans Preference Act (supra, pp. 4-5) provides that 
preference eligibles shall be entitled to employment preference ‘‘in appoint- 
ment, in reinstatement, in re-employment, and in retention in civilian posi- 
tions.’’ Appellant, at the conclusion of his brief, points to the word ‘‘reten- 
tion’’ in that section (Br. p. 12) as requiring retention in grade and posi- 
tion, presumably against any possible demotions. The section is quite obviously 
only a statement of policy and could confer no rights on appellant. As the 
Supreme Court said in Elder v. Brannan, 341 U.S. 277, 286: 


But it seems apparent that section 2 gives no specific rights at all. 
The section contains only a general statement of policy, a listing of pre- 
ferred groups and a specification of federal positions covered. 


























10 


But it appears from the whole of the opinion in 
that case that the court was dealing with the preference 
that veterans have over non-veterans, not with an ab- 
solute claim by the former to retention under any and 
all circumstances. 


See also Powers v. Gold, 124 F. Supp. 93 (D. Mass.) ; 
Powell v. Brannan, 91 U.S. App. D.C. 16, 196 F.2d 871; 
Cutting v. Higley, U.S. App. D.C. , 285 F.2d 515, 
certiorari denied, 352 U.S. 883. In all these cases there 
is an implicit recognition that the preference has been 
limited to the areas covered by the Veterans Preference 
Act. 

B. In the instant case, appellant’s demotion was pur- 
suant to the Classification Act of 1949. After careful 
study, including reference to a position description written 
by appellant, the Navy Area Wage and Classification 
Office as well as the Classification Division of the Civil 
Service Commission’s Third Region both determined on 
the basis of the duties and responsibilities of that position 
that it was properly classified as a Naval Architect GS-9. 
In view of the fact that the veterans preference established 
by the Veterans Preference Act is less than ‘‘absolute,’’ 
there is no reason why a position held by a veteran should 
not be subject to the Classification Act. That Act indicates 
a Congressional purpose applicable to the entire civil 
service and to render it a nullity as far as all veterans 
are concerned would defeat that purpose. Indeed, Section 
1104 of the Classification Act (supra pp. 6-7) specifically 
provides that ‘‘Nothing in [the Act] * * * shall be con- 
strued to affect the application to officers and employees 
to whom it * * * applies of the veterans preference pro- 
visions of the Civil Service Act, as amended, and the 
Veterans’ Preference Act of 1944, as amended,’’ thereby 
manifesting a recognition that the Classification Act ap- 
plies to preference eligibles. As the district court stated 
(R. 438A): 

** * To say that [Section 1104] excluded veterans 
from the terms of the Classification Act would render 


the Act a nullity as far as more than half the great 
number of Federal employees, and could hardly be 
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said, as a consequence, would promote the efficiency 
of the Service. This section merely means that when 
a position in which a veteran is the incumbent, is re- 
classified, the procedures as set out in the Veterans 
Preference Act must be adhered to. * * * 


C. As the court thus indicated, the fact that the Classifi- 
cation Act applies to veterans does not mean that a prefer- 
ence eligible’s rights under the Veterans Preference Act 
are superseded. It seems clear, however, that a reclassifi- 
eation under the Classification Act does not come within 
Section 12 of the Veterans Preference Act, supra p. 5, 
which deals with reductions in force, but rather falls 
within Section 14 of that Act, (supra pp. 6-7) prohibiting a 
preference eligible from being ‘‘discharged, suspended for 
more than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred from future appoint- 
ment except for such cause as will promote the efficiency 
of the service’? (emphasis supplied). For reclassifica- 
tions under the Classification Act of 1949 deals with posi- 
tion, not employees as such and have, as their purpose, the 
establishment of a system of ‘‘equal pay for substantially 
equal work’’ and to insure that ‘‘variations in rates of 
basic compensation paid to different officers and employees 
shall be in proportion to substantial differences in difficulty, 
responsibility and qualification requirements * * *.’’ In 
view of these purposes, reclassification under the Act can 
at most be regarded as ‘‘a reduction in rank or compensa- 
tion,’’ within Section 14 of the Veterans’ Preference Act. 
And, as the court below pointed out, since Congress clearly 
intended the Classification Act ‘‘to promote the efficiency 
of the service, * * * reclassification of a position under this 
Act must be deemed a ‘sufficient cause’ ’’ (Appellant’s 
App. 424). See 40 Op. A.G. 510 (1947); 30 Op. A.G. 167 
(1913) ; Vasey v. United States, 128 C. Cls. 754, 755 (1954) ; 
Gregory v. United States, 123 C. Cls. 794, 798 (1953). 


D. Not only are reclassifications under Section 14, rather 
than Section 12, of the Veterans Preference Act, but 
appellant was accorded all the rights to which he was 
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entitled under that section,° as the district court specifically 
found (Appellant’s App. 43A). Although at earlier stages 
of this litigation appellant alleged various infirmities in 
the procedure followed in effecting his reclassification, these 
arguments have now been abandoned. Consequently, 
under the well-established doctrine as to the limited scope 
of review in these employee cases (see cases cited, infra, 
p. 15), the district court properly granted summary judg- 
ment for appellees. 


II 


The District Court Properly Held that Appellant’s Claim That 
the Reclassification of His Position Was a Subterfuge for 
a Reduction in Force Does Not Present a Genuine Issue 
of Fact. 


A. Appellant seeks to avoid the impact of the foregoing 
by urging that his reclassification was in fact a subterfuge 
for a reduction in force and that since non-veterans were 
retained as Naval Architects GS-11, his rights had been 
violated. In support of this argument, appellant asserts 
that subsequent to the reclassification, some eight employees 
either resigned or retired (Appellant’s App. 24A). This, 
he asserts, shows that his reclassification actually was part 
of'a reduction in force, as to which Section 12 of the 
Veterans Preference Act is applicable. 


In accordance with the accepted understanding, however, 
‘‘reduction in force’’ has been defined as ‘‘the involuntary 
separation of an employee from the rolls, in order to reduce 
personnel. The term does not apply to * * * retirement of 
employees, or separations for cause and other actions pro- 
posed for reasons which promote the efficiency of the serv- 
ice.’? (Emphasis supplied.) Federal Personnel Manual, 
Part 20, 21-285. See also Appellees’ App. infra, p. 13. 
Considering that these retirements or resignations were 





5 Under Section 14 a preference eligible may be reduced in rank only after 
reasons are given in writing, and after 30 days written notice ‘‘stating any 
and all reasons specifically and in detail for any such proposed action’’; and 
such preference eligible shall have the right to answer and appeal. See 
supra, pp. 6-7. 


13 


voluntary and took place after the reclassification, not as 
part thereof, and further that there was no showing of any 
plan or scheme on the part of the Navy to use reclassifica- 
tion of position in order to reduce its force, the district 
court properly concluded that the action ‘‘was clearly not a 
reduction in force and Section 12 is, therefore, not appli- 
cable’? (Appellant’s App. 43A). 


B. In pressing that the resignation or retirement of eight 
employees after the reclassification shows a reduction in 
force, appellant relies on Reynolds v. Lovett, 91 U.S. App. 
D.C. 276, 201 F. 2d 181, certiorari denied, 345 U.S. 926 
(Br. p. 6). In that case, there was a clear reduction in 
force in the number of employees which resulted in a 
reduced need for supervisors. In undertaking this reduc- 
tion, the Navy sought to retain as supervisors non- 
preference eligibles as against preference eligibles which it 
reduced in grade. Holding that Section 12 was applicable 
to this reduction, this Court stated (91 U.S. App. D.C. 
at 277, 201 F. 2d at 181): 


They say that the non-veterans were deemed by 
them better qualified for supervisory positions than 
were the appellants. We think that appellees’ view 
that when personnel is reduced the head of an agency 
may select employees to be retained in any classifica- 
tion on the basis of individual merit and without 


giving effect to Section 12 of the Veterans Preference 
Act is erroneous.® 


The entire Reynolds opinion makes it clear that the demoted 
veterans involved were entitled to preference rights because 
the demotions were an integral part of the reduction in 
force, and the courts have consistently recognized this 
principle. See Hunter v. Mitchell, 86 U.S. App. D.C. 121, 
180 F. 2d 763; Laden v. Crossen, 108 F. Supp. 240 (E.D. 


6 Appellant’s brief purports to quote from Reynolds to the effect that the 
reduction in supervisors was a ‘‘reorganization of the supervisory forces’’ 
(Br. 6), but that quotation appears neither in the majority nor concurring 
opinion. There is nothing in the Reynolds opinion to indicate that the reduc- 
tion in personnel occurred pursuant to any reclassification action, or if it 
did, that the court attached any importance to the fact in reaching its decision. 
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Pa.); Adler v. United States, 127 C. Cls. 150 (1954); 
Schweitzer v. United States, 128 C. Cls. 456.7 

The instant case is distinguishable from those decisions, 
however, because appellant’s demotion was a result of a 
reclassification of positions, rather than a reduction in the 
number of employees. As already indicated, the retire- 
ments and resignations followed the reclassification, were 
voluntary and were not shown to be a part or purpose or 
consequence of the reclassification action. Nor is there 
any showing or allegations that the vacancies created by 
these retirements and resignations were not filled. 


©. During the administrative review of appellant’s 
reclassification, particular attention was given to appel- 
lant’s allegation that the reclassification action was in fact 
‘‘a, subterfuge’’; a ‘‘guise or scheme’’ which constituted 
‘‘a capricious evasion and avoidance of the use and appli- 
cation of the reduction in force regulations.’? (See Ap- 
pellees’ App. 12-14). Other than the eight voluntary retire- 
ments or resignations, appellant has never offered any 
facts in support of this naked conclusion. On the other 
hand, the report of the Civil Service Commission, after 
a thorough investigation and analysis of the action taken 
at the Naval Station (Appellees’ App. 1-15), concluded 
that (1) ‘‘the appellant’s position is properly allocable as 
Naval Architect (Structural) GS-9’ and (2) ‘‘that the 
action complained of was not related to a reduction in 
force action but was directly and purely the result of a 
classification survey.’’ (Appellees’ App. 14-15).° 


7 Thus, in Laden v. Crossen, supra, a consolidation in offices of the Veterans 
Administration resulted in a substantial reduction in the number of employees 
and a veteran was reduced in grade and salary as a consequence of that 
reduction. Accordingly, the court held that he was entitled to a preference 
under Section 12 of the Veterans Preference Act. Similarly, in Adler v. United 
States, supra, the court said that when demotions are ‘‘an incident of a re- 
duction in force,’’ the provisions of Section 12 must be followed. In that 
case, there was a substantial reduction in staff, and because the staff was 
reduced, it became necessary to discharge or demote supervisors. Thus, the 
veteran-complainant who was a supervisor was found to have been demoted 
as a result of a reduction in force. 


$In 40 Op. A. G. 510, the possibility that classification actions might be 
used as a cover for reductions in force was explicitly recognized. It was then 
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The scope of the court’s review of determinations by the 
Civil Service Commission is necessarily narrow. Powell 
v. Brannan, 91 U.S. App. D.C. 16, 196 F. 2d 871; Ciaffone 
v. United States, 126 C. Cls. 532 (1953); ef. Eberlem v. 
United States, 257 U.S. 82; Keim v. Umted States, 177 U.S. 
290. As the court said in Powell v. Brannan, supra, at 
p. 873. 


We think it well to reiterate that in civil service 
eases, the task of the courts is a limited one. Cer- 
tainly they cannot undertake to pass on a plaintiff’s 
qualifications for any given post, or to compare them 
with those of an incumbant * * *. Congress has estab- 
lished administrative machinery to make these deter- 
minations. 


Thus, when the administrative tribunal makes an ex- 
haustive investigation of a particular complaint, the courts 
quite properly affirm this conclusion unless totally at 
variance with the evidence in the record. Here, the only 
suggestion that the action at the Philadelphia Naval Sta- 
tion was a reduction in force rather than a classification 
is contained in the allegation of appellant’s complaint. 
Opposing this is the affidavit of the Chief of the Area 
Wage and Classification Office at Philadelphia describing 
the authority and procedure in the classification action 
(Appellees’ App. 15-20), and asserting that appellant’s 
position was downgraded as a result of standard classifi- 
cation procedures (Appellees’ App. 16). Further, the 
Civil Service Commission, after hearing and examination 
of the procedures, followed at the Naval Station—which 
included interviews with appellant and his supervisors, a 
desk audit, a job description filed by appellant and a 
comparison of the duties and responsibilities of standard 
GS-9 and GS-11 positions in this area, see p. 4, supra— 
concluded on the evidence that ‘‘the reduction complained 
provided that when (1) an employee was assigned particular duties with the 
intent to subsequently demote him (2) his demotion was a result of bias or 
personal animus, or (3) he was transferred to a position in expectation that 


it would be downgraded; he might then be entitled to rights over and 
above those granted by Section 14. No such allegation or claim is made here. 
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of was not a reduction in force’’ (Appellees’ App. 15). 
In view of these findings and in the absence of any sub- 
stantiated factual support for the conclusion of subterfuge, 
the district court had no choice but to grant summary 
judgment against appellant in that his complaint presented 
mo genuine issue of fact.® 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 


Grorce CocHran Dovs, 
Assistant Attorney General, 


Oxiver GascH, 
United States Attorney, 


Meuvin RicHtTer, 

Rosert Pirorsky, 
Attorneys, 
Department of Justice. 


9Since the import of appellant’s argument is that he should be retained 
as a GS-11 even though the position he occupied was downgraded to GS-9, it 
might be most accurate to consider his complaint as a request for a promotion. 
So viewed, this action is disposed of by the decisions of this Court in Cutting 
v. Higley, U.S. App. D.C. , 235 F. 2d 515, certiorari denied, 352 U.S. 
885; and Wagner v. Higley, U.S. App. D.C. » 235 F. 2d 518, cer- 
tiorari denied, U. Ss. (December 4, 1956); when it was held that 
Section 12 did not entitle a veteran to any rights regarding promotion. 
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APPENDIX 


UNITED STATES CIVIL, SERVICE COMMISSION 
THIRD U. S. CIVIL SERVICE REGION 
PHILADELPHIA 6, PA. 


R3:A:RC:jh 


APPEAL OF ANTHONY J. STEINKIRCHNER UNDER 
SECTION 14 OF THE VETERANS’ PREFERENCE 
ACT OF 1944 


Inrropuctrory STATEMENT 


Mr. Steinkirchner appealed to this office on November 24, 
1952 from the proposed action of the Philadelphia Naval 
Shipyard to reduce him in rank and compensation from the 
position of Naval Architect, GS-11, $6340 per annum, to 
Naval Architect, (Structural), GS-9, $5810 per annum, as 
a result of classification survey by the Area Wage and Clas- 
sification Office of the Department of the Navy. 


Summary aNp ANALYSIS OF THE EvIDENCE 


By a communication dated October 31, 1952, the appellant 
was notified by his agency that the position he occupied had 
been carefully analyzed and evaluated by proper authority 
and, as a result, would be realloacted to Naval Architect, 
(Structural), GS-9. The appellant was notified that the 
proposed reclassification would not become effective until 
more than 30 days had elapsed; and that he had a right to 
answer the proposal showing cause why it should not be 
carried out and to submit affidavits in support of his reply 
if he so desired. 

No reply having been submitted by the appellant, under 
date of November 19, 1952, the agency notified the appel- 
lant that reclassification would become effective December 
7, 1952 as originally proposed in agency letter of October 
31, 1952. However, this action has not been put into effect 
because of a temporary restraining order issued by Judge 
George A. Welsh, U.S. District Court, Eastern District of 
Pennsylvania, on December 1, 1952. 

In his letter of appeal to this office, the appellant stated, 
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in substance, that there are presently non-veteran em- 
ployees performing the duties of the position from which 
his reduction is sought and for which he is qualified; that 
no effort was made to reassign him to a GS-11 Naval Archi- 
tect position within the local commuting area; that he can- 
not be reduced in rank and grade if there is a non-veteran 
performing the duties of a position which he is capable of 
performing; that the last agency notice was inadequate be- 
cause the agency failed to list reasons specifically and in 
detail as to why the efficiency of the service would be pro- 
moted by downward classification and it did not indicate 
what factors were considered in determining appellant’s 
qualifications and merits in relation to non-veterans who 
were retained. The appellant alleged it had not been shown 
why appropriate reassignment could not have been effected 
in his case and further that non-veterans were reassigned 
to avoid down-grading; and that the reclassification of his 
position has in fact produced a reduction in force situation. 

On December 18, 1952, a representative of our Classifica- 
tion Division visited the Philadelphia Naval Shipyard and 
interviewed the following persons relative to Mr. Stein- 
kirchner’s appeal: Mr. Joseph Cirillo, Civilian Industrial 
Relations Assistant; Mr. Stefano, Civilian Head of the De- 
sign Division; Mr. Hill, Chief of the Structural and Fittings 
Branch; and Mr. Foehl, Chief of the Structures Section of 
that Branch. Mr. Steinkirchner was also interviewed and 
requested to clarify his appeal since it was not entirely 
clear from his letter that he was actually challenging the 
classification aspects of the proposed adverse action. Ap- 
pellant would not make a definite statement on this point 
until he could consult his attorney. Following such con- 
sultation, appellant decided he would question the classifica- 
tion aspects of the adverse action. 

On December 30, 1952, a representative of the Regional 
Office Classification Division conducted a desk andit of 
the appellant’s position and interviewed his immediate 
supervisor, Mr. Foehl, (Naval Architect, GS-12), and also 
the supervisor of the Structural and Fittings Branch, Mr. 
J. A. Hill, Naval Architect, GS-13. Subsequent to these 
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interviews, and in accordance with the appellant’s request, 
an oral hearing in his case was scheduled before the Com- 
mission’s Regional Appeals Officer on February 10, 1953 
at Philadelphia, Pa. 

At the oral hearing, I. I. Azimow, Esq., represented the 
appellant; Commander Wallace A. Utley, Industrial Re- 
lations Officer, and J. E. Crowley, Employee Relations 
Superintendent, represented the Philadelphia Naval Ship- 
yard. Mr. Irving Gershkoff, Wage and Classification Offi- 
cer, and Thomas C. O’Shaughnessy, Position Classifier, 
represented the Area Wage and Classification Office. Mr. 
Raymond Jacobson, Chief, Regional Classification Divi- 
sion, represented the Third U. S. Civil Service Region. 

After it had completed the investigation and had ana- 
lyzed and evaluated the appellant’s position, the Regional 
Classification Division reported as follows: 


‘As a result of the information developed at this 
hearing, further interviews were held on February 
20, 1953 with Mr. Foehl and Mr. Hill to clarify the 
exact nature of the supervisory relationships and the 
flow of work in the Structures Section as it affects 
Mr. Steinkirchner’s position. As a result of these 
interviews, a statement of our understanding of the 
flow of work and supervisory relationships was pre- 
pared by the Chief, RCD. This statement was re- 
viewed and accepted as accurate and complete by Mr. 
Foehl, Mr. Hill and Mr. Stefano, the civilian head of 
the Design Division. This statement was then re- 
viewed by the appellant who filed an affidavit comment- 
ing onit. This affidavit indicates: (1) that the appellant 
was not aware of the existence of the work flow pat- 
tern described in the statement; (2) that, in his opin- 
ion. certain of the employees named as ‘Project Lead- 
ers’ did not actually perform such duties; and (3) 
that he is as well or better qualified to perform these 
‘Project Leader’ duties than the ones named in the 
statement as assigned to such tasks. 

In resolving the conflict between the appellant’s 
and other statements regarding the flow of work in 
this section, we have accepted the affidavits of the 
supervisory Officials of the Design Division as the 
basis for the following analysis and evaluation of the 
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aspects of the appellant’s position. This has been 
done because of the generally accepted classification 
principle that the duties and responsibilities of any 
position are those assigned by the agency’s manage- 
ment officials. Therefore, we accept as accurate the 
affidavits of Mr. Foehl, Mr. Hill, and Mr. Stefano 
wherever there is a conflict between their statements 
and those of the appellant. 


‘* Analysis of Duties and Responsibilities : 


‘‘The position description, as amended by an adden- 
dum dated August 13, 1952, and a classification audit 
report dated June 1952, is accurate, insofar as it goes. 
| However, it is not sufficiently complete in its diseus- 
‘sion of supervisory relationships nor does it give 
enough information about the status of the work when 
it is assigned to the incumbent to enable it to be used 
by itself for classification purposes. This necessary 
additional information is provided below: 


‘<The Design Division of the planning Department 
is responsible for preparing and supplying drawings 
and specifications to the Industrial Department shops 


in order to accomplish ship construction, repair, modi- 
fication, or alteration work to be done in the Ship- 
yard. This work originates mainly from the Bureau 
of Ships in the Navy Department headquarters by 
- means of bureau letters or other advices. These bu- 
-yeau instructions are typically received in the Ship- 
yard about 90 days in advance of the arrival of the 
‘ship in the yard. The instructions are general in 
nature (e.g. to install certain new guns on a particular 
vessel; to convert several submarines by adding and 
' changing certain structures and equipment; ete.). 


‘<When these instructions are received in the Plan- 
ning Department, a route sheet (job order sheet) is 
prepared in the Advance Planning Section conveying 
the information as to the work to be done. Copies of 
' this route sheet are sent to each branch of the Design 
- Division which would be responsible for any portion 
of the project described thereon. Thus, Mr. Hill, the 
Chief of the Structures and Fittings Branch receives 
all route sheets on which his branch will have work 
to do. The route sheets are reviewed by Mr. Hill to 
determine which of the three sections in his branch 
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will be responsible for this project. If the project in- 
volves structural design work, a copy of the route 
sheet is sent to Mr. Foehl, the Chief of the Structure 
Section. 


‘‘Mr. Foehl assigns these incoming route sheets in 
almost all cases to one of the four employees in his 
section who are designated as ‘project leaders’. These 
are Mr. Rogers, Mr. Adair, Mr. Furtaw, and Mr. 
Christman. The assignments are made primarily on 
a workload basis, altho there might be some deviation 
from this practice if the route sheet involves a proj- 
ect which is similar or closely related to work on 
which Mr. Foehl considers one of the ‘project leaders’ 
to be most familiar or expert. 


‘“‘The ‘project leader’ studies the project (the use 
of the word ‘project’ for the remainder of this report 
means the work assigned on the route sheet; e.g. all 
structural work involved is the SSR ‘Migraine Con- 
version). This study involves securing the major 
reference material needed, i.e., previous drawings, 
specifications, bureau instructions, etc. for the vessel 
to be worked on and for like jobs done on similar 
vessels. He studies this reference material to deter- 
mine the number of separate drawings or design tasks 
that are needed, the major technical problems in- 
volved in each task, the number of man-days required 
for each task, the number of naval architects and/or 
draftsmen needed to complete the total project in time, 
etc. In some cases, he must visit the ship on which 
the work is to be done (frequently at another ship- 
yard) to inspect it to determine how the work is to 
be done. During such visits, the project leader makes 
decisions as to the general layout of the work, notes 
any special features not reflected on the existing plans, 
and determines the general methods to be employed 
in carrying out the project. The project leader (dur- 
ing this preliminary stage and later when necessary) 
accompanies the section chief to any conferences on 
design questions of inter-section or inter-branch con- 
cern on those projects for which he is responsible. 


‘‘After completion of this preliminary planning 
and analysis work, the project leader confers with the 
section chief, showing him the plan schedule he has 
prepared, and pointing up any special technical prob- 
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lems which will have to be resolved during the actual 
design stages. The section chief decides which in- 
dividual designers and draftsmen will be assigned to 
prepare each specific drawing required to complete 
the final project. In make (sic) such assignment deci- 
sions, he considers (among other things) the inform- 
tion and advice offered by the project leader as to 
the kinds of complications which are likely to arise 
in each drawing assignment. For example, certain 
drawings may be pointed out by the project leader 
as requiring extensive calculations and original design 
studies; others will require only minor adaptations or 
- modifications in existing plans; and still others will 
require complicated design work in which calculations, 
| while important, will be of only minor difficulty be- 
' eause they are adequately covered by engineering 
handbooks or precedents. 


‘‘In making specific assignments to the employees 
in the section, Mr. Foehl considers the individual 
abilities and experience of the employees. He stated 
_ that Mr. Steinkirchner would typically be given as- 
- signments which are complex, except that he is usually 


' not given jobs which require extensive work in higher 
mathematics. In some instances, the project leader 
will be given personal responsibility for the prepara- 
tion of some of the more complex drawings, also. Dur- 
ing the course of the drawing work, the project 
- leader will exercise supervision over the other lower- 
graded draftsmen and naval architects who have been 
assigned to prepare drawings which are covered 
by his plan schedule. However, Mr. Steinkirchner 
does not receive supervision from the project leader 
during the course of his work. When necessary, Mr. 
Steinkirchner will consult with the project leader or 
with other naval architects in his section or in other 
sections where they are working on related drawings. 
Such consultation and contacts are for the purpose 
of giving and securing information so that his work 
will be properly coordinated with related work. Con- 
flicts which might arise during the course of such 
interchanges of information are resolved by joint 
agreement, or, if they can’t be resolved, Mr. Stein- 
kirchner refers them to his supervisor, Mr. Foehl, to 
be settled. 





7 


‘‘The supervisory controls exercised over the appel- 
lant’s position come directly from Mr. Foehl. The 
nature and extent of these controls are adequately 
described in the official position description. However, 
some further explanation of the nature of the review 
made of the work is desirable for full understanding. 
Mr. Foehl reviews the plans produced by Mr. Stein- 
kirchner. This review consists of a spot-check or 
general review of most of the work. However, those 
portions of the work which are essentially new (i.e. 
not covered by guides or precedents) are usually given 
a more thoro review for adequacy of design in terms 
of attainment of objectives, e.g. making sure that the 
design will provide adequate strength. 


‘<The official position description and the rest of the 
official record gives sufficient information and examples 
as to the kinds of work assignments performed 
by the appellant, so that there is no need to go into 
those matters further here. The description is also 
adequate on the other pertinent classification factors 
of mental demands, effects of work done, and personal 
work contacts. 


“* Evaluation: 


‘‘The subject position is clearly classified properly 
as to series and title, i.e. Naval Architect (Structural) 
in the GS-871-0 series. The sole issue is the correct- 
ness of the grade assigned by the A.W.C.O., ie. GS-9. 
The appellant’s contention is that the position should 
be classified in GS-11, its former grade. 


‘<The Civil Service Commission classification stand- 
ards for the Naval Architect series described the var- 
ious grade levels in terms of the standard classifica- 
tion factors and also by the use of descriptions of 
specific positions typical of each grade level. In order 
to evaluate the subject position, we have outlined the 
essential elements of the GS-9 and 11 grades and dis- 
cussed Mr. Steinkirchner’s position in comparison to 
each grade level. 


“*GS-9 standard 


‘“‘The standards contemplate at the GS-9 level, a 
position which is occupied with the ‘. . . independent 
planning and developing of the details of a project 
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or portion of a project ... where (1)(a) agency pre- 
cedents and standard .. . practices are readily avail- 
able and applicable or (b) instructions of a higher- 
grade architect include information and data not found 
in agency guides, and (2) coordination with or con- 
sideration of related areas of work is necessary .. .’ 


‘‘Hixamples of work given at this level include pre- 
paring ‘... plans for keels, floors, shell longitudinals, 
transverse and longitudinal framing, . . . decks, plat- 
forms, ... deckhouses and structures, foundations for 
' machinery and guns, ete., where unusual problems of 
construction or materials are not involved.’ Another 
example refers to making ‘. . . inspections aboard ship 
to assemble information on needed repair work by 
observation and discussion with ship’s officers, and to 
make sketches and notes on existing arrangements and 
conditions ... Area of specialization includes one or 
two options or ship departments... which... present 
few problems not covered by agency precedents or 
accepted naval architectural practices.’ 


‘‘Supervision received by GS-9 positions is typically 
general in nature. In the absence of complete guide- 
lines, ‘. . . supervisors usually discuss the problems 
involved, methods of approach, and probable solutions 

. and give specific instructions during progress of 
assignments as required ... Usually there is no de- 
- tailed review of work during its progress... Incum- 
bents refer to their supervisors . . . questionable or 
controversial problems, matters not covered by prece- 
dents... Completed work is reviewed by supervisors 
for adequacy, soundness of conclusions, and conform- 
ance to instructions. . .’ 


‘‘Guidelines are numerous. ‘Incumbents are ex- 
pected to be able to search through these guidelines, 
to select the most appropriate ones ... and to make 
| minor modifications or adaptations . . . expected to 
exercise judgment and initiative in applying standard 
guides ...and... originality in creative design work 
as limited to details.’ 


‘‘Personal contacts are frequent to ‘. . . obtain and 
give out necessary factual information, . .. and dis- 
cuss technical problems and interferences . . . There 
is no positive requirement for persuading others .. ., 
or for making decisions on controversial issues; but 
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incumbents attempt to come to mutually satisfactory 
agreements... Contacts are usually concerned with 
individual assigments .. .’ 


‘‘Incumbents may . . . have technical supervision 
over a few lower-grade professional, subprofessional 
... personnel... It will usually involve responsibility 
for the technical adequacy of completed work .. .’ 


““GS-11 standard 


‘Work at this grade is characterized by the fact 
that ‘... Precedents are usually not directly applicable 
to the work . . . incumbents may have to develop the 
solution from general practices of the field... Proj- 
ects involve many variable factors or have more than 
one theoretical solution, or both...’ 


‘¢ Assignments are typically difficult but not usually 
completely novel or radical. ‘However, some assign- 
ments . . . may include portions of work concerned 
with novel or radical design features .. .’ with such 
work being done with specific instructions, advice and 
thorough review. 


‘‘Kxamples of work given at this level include ‘. .. 
making studies to determine whether proposed alter- 
ations and repairs in existing ships are practical in 
regard to space, weight, structural strength ...; (7) 
serving as members of technical committees to discuss 
technical matters, keep abreast of latest developments, 
and explain agency policies and practices...’ Another 
example refers to making ‘. . . strength calculations 
for and prepares contract and guidance plans for in- 
dividual structural members’ in cases where ‘Analyses 
and calculations are difficult because of such factors 
as the following: (1) Members consist of a number 
of intersecting or combined beams, (2) hydrostatic 
pressure, vibration, bending stresses, and other vari- 
ables ... must be considered, calculated, and integrated 
to determine final strength requirements, and (3) as- 
sumptions must be made as to loading conditions, 
design details, construction procedures, ete...’ 


‘‘Supervision received by GS-11 positions is even 
less close then at the GS-9 level. They receive specific 
instructions only on ‘unusual, critical, or novel phases 
... of the work and refer to their supervisor only 














10 


‘. .. controversial and unusual problems and conflicts 
in data or guides which have major effect on their 
work, and recommend action.’ Positions engaged in 
the preparation of working plans, making standard 


 ealeulations, ete. receive only ‘... a spot review...’ 


except when they specifically call item to the super- 
visor’s attention. 


‘Guidelines are similar to those used at the GS-9 


_ level, except that, in addition, there is need for refer- 


ence ‘... to the latest technical information ... and 
fundamental principles and theories of the field .. . 
Incumbents must... interpret, modify, or deviate such 
guides to solve the particular problem... Creative 
thinking is required in developing designs that incor- 
porate latest developments and represent improve- 
ments, and in developing new or modified methods and 
procedures for calculation of data that improve degree 
of accuracy or eliminate amount of time involved .. .’ 


‘‘Personal work contacts exceed the GS-9 level in 
that ‘. . . incumbents explain and interpret agency 
requirements, discuss debatable technical issues, and 
make compromises and settle conflicts ... Ineum- 
bents may participate in conference discussions or 
represent their agencies on technical committees .. .’ 


‘‘Commitment authority in positions engaged in 
‘... the preparation ... of working plans .. .’ include 
‘. . . authority to make recommendations that are 
tantamount to final approval, or to make final decisions 
that generally are binding upon their agencies.’ 


‘‘Supervisory responsibilities over others (when 
present) are similar to the GS-9 level. 


“‘Comparison of the subject position to the GS-9 
and 11 standards 


‘“‘Typical assignments given the appellant during 
the past year have involved the preparation of working 
plans for such things as: 


‘‘(1) foundations and supporting structure for 40 
mm. guns and gun directors being added to an 
ex-German cargo ship. 


‘*¢(2) foundations for new main propulsion motors 
and auxiliaries being installed as part of the 
conversion of a submarine. 
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‘‘(3) a new fairwater being installed as part of a 
submarine conversion ‘project. 


“*(More details about each of these and several other 
projects are contained in other parts of the official 
record of this appeal.) 


‘‘Generally, the nature and variety of work of the 
subject position appears to approach more closely the 
GS-9 than the GS-11 standard, because the assignments 
involve work where agency precedents and standard 
practices are either readily available and applicable, 
or, where this is not true, any unusual features are 
covered by instructions and assistance given by the 
supervisor. (See Paragraph 2 under Supervision and 
Guidance Received on page 4 of the official position 
description.) 


‘When compared to the GS-11 standard, the subject 
position fails to exhibit the characteristics of that 
level in several important respects,—for example: 


‘¢(1) any assumptions to be made, e.g. unusual load- 
ing conditions to be used in analyzing struc- 
tures, are established by the supervisor, not 
made independently by the incumbent, as is 
described in the GS-11 standard. 


‘*(2) any aspects of the appellant’s work which are 
not covered by guides or precedents are thoroly 
reviewed by the supervisor (during progress 
and/or after completion) ; whereas “the GS-11 
standard contemplates only spot check review 
of working plans except at the initiative of the 
designing 1 naval architect. (The fact that there 
is little need for such review is only a reflec- 
tion of the fact that the bulk of the work is 
covered adequately by such guides or pre- 
cedents. ) 


‘¢(3) Mr. Steinkirchner’s position does not have the 
degree of commitment authority contemplated 
in the GS-11 standard for positions engaged in 
the preparation of working plans (see above). 


‘*(4) Originality and creativeness required of the 
subject position is limited primarily to design 
details as contemplated in the GS-9 standard, 
whereas, at the GS-11 level, these elements 
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are required for such things as developing 
new methods for calculations of data, ete. 
‘‘Since the appellant’s position is closely compar- 
able to the GS-9 standards and does not meet the 
GS-11 level in the standards, the present classification 
is correct. 


“Recommendation: Naval Architect (Structural) GS- 
871-9.”’ 


At the oral hearing, appellant’s counsel stated that Mr. 
Steinkirchner was appealing the proposed adverse action 
on three grounds, namely, (1) that the position of Naval 
Architect has been incorrectly classified, (2) that the 
classification action regardless of its mame or form is in 
effect a reduction in force action and as such appellant’s 
rights as a veteran have been violated under the reduction 
in force provisions of the Veterans’ Preference Act of 
1944; and (3) that regardless of form or fact, appellant 
has been reduced in rank and compensation in violation of 
Section 14 of the Veterans’ Preference Act of 1944 as 
amended. 

@ a se ee * 

It is clear from the evidence that the agency complied 
with the procedural requirements of Section 14 of the 
Veterans’ Preference Act of 1944 with respect to accord- 
ine the appellant 30 days’ advance written notice of the 
proposal to reduce him in grade with opportunity to reply 
to the notice and to submit affidavits in support of his reply. 

In processing appeals of this nature, the Commission 
follows the procedure of comparing the appellant’s duties 
and responsibilities as developed through investigation, 
oral hearing and through analysis of the appellant’s job 
description and standards in the same general category. 
Its recommendation is based on what it considers to be 
the correct title and grade of the position, whether equal to 
that assigned by the agency, or higher, or lower, as the 
ease may be. In this instance, as outlined above, the Com- 
mission’s Regional Classification Division agreed with the 
allocation assigned by the agency. 
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We cannot subscribe to the appellant’s contention that 
the classification action is, in effect, a reduction in force 
action. In this connection, we refer to Chapter R3-3, 
Federal Personnel Manual, issued by the Civil Service 
Commission for the guidance of agencies, which provides 
as follows: ‘‘ ... Proposed reassignments or reductions 
in rank or compensation are not inherently reductions in 
force and will not be so considered unless agencies elect to 
adopt reduction-in-force procedures and indicate clearly 
in notices to employees that the proposed action is due to 
reduction in force or is in lieu thereof.”’ 

Appellant, through his counsel, refers to a letter from 
Mr. J. A. Cirillo, Acting Industrial Relations Officer, Phil- 
adelphia Naval Shipyard, stating that as a result of the 
classification action, at least eight men slated for down- 
ward classification from GS-11 to GS-9 had resigned or 
retired. We feel it is significant that these were voluntary 
actions on the part of the employees concerned. In this 
connection, we believe it is appropriate to quote the fol- 
lowing definition from Part 20, 21-285, Federal Personnel 
Manual, which provides as follows: ‘‘ ‘Reduction in force’ 
means the involuntary separation of an employee from 
the rolls, in order to reduce personnel. The term does not 
apply to termination of temporary appointments, retire- 
ment of employees, or separations for cause and other 
actions proposed for reasons which promote the efficiency 
of the service.’’ 

A further analysis of Mr. Cirillo’s letter does not indi- 
cate a single instance of involuntary separation by the 
agency as a result of the classification action. In fact, the 
letter is very specific in stating that as a result of the clas- 
sification action certain employees ‘‘resigned or retired.’ 

Appellant’s counsel has cited as authority the opinion of 
Judge Kirkpatrick, Presiding Judge for the District Court 
for the Eastern District of Pennsylvania, in the case of 
Laden vs. Crosson. However, we do not feel that case is 
in point in the instant case as the Laden case involved a 
reorganization of an agency as a result of consolidation of 
several district offices in different geographical areas. Cer- 
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tainly in the present case, there is no evidence of a plan 
or scheme on the part of the agency to reduce its force. 

We do not find that the agency acted in violation of 
Section 14 of the Veterans’ Preference Act of 1944, as 
amended, insofar as the giving of notice is concerned. We 
feel that the notification of proposed classification given 
to the appellant was ample and sufficient and in accordance 
with notification required in such cases as provided in 
Chapter $1-36 of the Federal Personnel Manual. While 
the appellant complains that he has been reduced in rank 
and compensation in violation of Section 14 of the Vet- 
erans’ Preference Act of 1944, as amended, we wish to 
point out that classification deals with the position and 
the duties of such position and not with individuals or 
the qualifications of such individuals. 

With respect to the agency’s failure to reassign appel- 
lant to another Naval Architect position in the GS-11 level 
following the proposal to reallocate his position down- 
ward, the Commission has consistently held that where a 
veterans’ position is downgraded, there is no regulatory 


requirement that he be reassigned to prevent the loss of 
grade or compensation. 


Finpincs aND RECOMMENDATIONS 


After considering all of the evidence of record in this 
ease and on the basis of the report of the Commission’s 
Regional Classification Division, it is the finding of this 
office that the appellant’s position is properly allocable as 
Naval Architect (Structural) GS-9; that the action of the 
agency in effecting the downward reallocation of the appel- 
lant’s position was not arbitrary, discriminatory or un- 
reasonable but was effected in compliance with the 
agency’s legal obligation to allocate correctly positions 
under its jurisdiction in accordance with the requirements 
of the Classification Act of 1949; that there was no legal 
or regulatory obligation to reassign appellant to a Naval 
Architect, GS-11, position; that the action complained of 
was not related to a reduction in force action but was 
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directly and purely the result of a classification survey; 
that there has been no violation of the provisions under 
Section 14 of the Veterans’ Preference Act of 1944, as 
amended, to the detriment of the appellant; and that, 
therefore, the agency’s downgrading action was taken for 
such cause as will promote the efficiency of the service 
within the meaning of that language in Section 14 of the 
Veterans’ Preference Act of 1944. 

No change is recommended, therefore, in the personnel 
action from which this appeal is taken. 

No further appeal from this decision will be entertained 
from the appellant unless it is submitted to the Commis- 
sioners, U. 8. Civil Service Commission, Washington 25, 
D. C., within seven (7) days after receipt of this decision. 
Notification of a further appeal should be given to this 
office so the case files can be transmitted promptly to the 
Commissioners. 

Since there is no further right to a hearing, additional 
representations should be made in writing and submitted 
in duplicate with the appeal to the Commissioners. 


S. P. Ryper 
Regional Director 
April 1, 1953 


AFFIDAVIT 


CoMMONWEALTH OF PENNSYLVANIA ” 
County or PHILADELPHIA 


Wayland W. Moore hereby deposes and states the+ he is 
the Chief, Area Wage and Classification Office, Philadel- 
phia, Pennsylvania, Office of Industrial Relations, Navy 
Department, and makes this affidavit in such capacity and 
that: 


I 
The position held by A. J. Steinkirchner was classified 
by the Navy Area Wage & Classification Office, Philadel- 


phia, on October 1, 1952, as Naval Architect, GS-9. This 
position was included in a classification survey of the 
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Planning Department, Philadelphia Naval Shipyard, which 
was conducted by the AWCO. The classification assigned 
on the survey was based on an examination of the duties 
and responsibilities of the position as described in position 
description prepared by Mr. Steinkirchner, submitted to 
the AWCO and discussion of the work with Mr. Stein- 
kirchner, and his supervisor, and on comparison of the 
duties and responsibilities with U. S. Civil Service Com- 
mission position-classification standards for the Naval 
Architecture Series, GS-871-0. 


II 


The authority of the Area Wage & Classification Office 
to classify positions is found in the ‘‘Classification Act 
of 1949’? (Public Law 429, 81st Congress, approved Octo- 
ber 28, 1949), whose purpose is ‘‘ .. . to provide an equi- 
table system for fixing and adjusting the rates of basic 
compensation of individual employees ... ’’, states in 
Section 101 that ‘‘ ... the principle of equal pay for 
substantially equal work shall be followed ... ’’ and in 
Section 302(a): ‘‘Each position shall be placed in its 
appropriate class. The basis for determining the class in 
which each position shall be placed shall be the duties and 
responsibilities of such position and the qualifications re- 
quired by such duties and responsibilities.”’ 

‘The Classification Act further states in Section 502 
that ‘‘ ... each department shall place each position under 
its jurisdiction and to which this Act applies in its appro- 
priate class and grade in conformance with standards pub- 
lished by the [U. S. Civil Service] Commission... A 
department may, whenever the facts warrant, change any 
position which it has placed in a class or grade under this 
subsection from such class or grade to another class or 
grade. Such actions of the departments shall be the basis 
for the payment of compensation and for personnel trans- 
actions until changed by certificate of the Commission.’’ 

The Secretary of the Navy has delegated to the Chief of 
Industrial Relations responsibility for administration of 





Et 


the classification program and for classifying Group IVb 
positions in the field service of the Department of the 
Navy, except positions in grades GS-16, 17 and 18 (ef. 
Navy Civilian Personnel Instruction 156.4-1b dated 24 July 
1952). The Chief of Industrial Relations by letter of 31 
August 1950 (file OIR 432:0ga) delegated authority to 
Mr. Wayland W. Moore ‘‘ ... as Chief, Area Wage & 
Classification Office, Philadelphia, to classify positions, 
subject to the Classification Act of 1949, in naval activities 
in the Fourth Naval District, except Ohio.’? Since Penn- 
sylvania is within the Fourth Naval District, the affiant is 
authorized to classify all positions in the Philadelphia 
Naval Shipyard that are subject to the Classification Act. 

The Classification Act in Section 201(b) states: ‘‘Subject 
to the exemptions specified in section 202, and except as 
provided in sections 204 and 205, this Act shall apply to 
all civilian positions, officers, and employees in or under the 
departments.’’ The position, occupied by Mr. Steinkirchner 
is not covered by the exemptions or exceptions and is there- 
fore subject to the Act. 


Til 


The authority of the Area Wage & Classification Office 
to conduct classification surveys is found in the Classifica- 
tion Act which states in Section 1101: ‘‘The Commission 
is hereby authorized to issue such regulations as may be 
necessary for the administration of this Act.’’ 

In its ‘* Federal Personnel Manual’’ (the official medium 
of the U. S. Civil Service Commission for issuing its 
personnel regulations, instructions, and suggestions to 
other agencies) the Commission states on page P2-7, dated 
January 31, 1952: 


‘‘Hach department must keep its classifications up to 
date. It is not enough to make reviews and analyses 
and classify positions in connection with day-by-day 
appointments, promotions, reassignments, demotions, 
and transfers. Many significant changes in positions 
may be overlooked. Consequently, periodic classifica- 
tion surveys are necessary. Departments should not 
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rely on the Commission’s classification audits to keep 
their classifications up to date. This function is the 
responsibility of each department not the Commis- 
sion.”’ 


‘Navy Civilian Personnel Instruction 156.5-3c, dated 24 
July 1952, attached hereto as exhibit 1, discusses the cir- 
cumstances under which a survey should be held, and in 
subparagraph (2) states: 


**Field activities [i.e., establishments] shall discuss 
proposed classification surveys with the cognizant 
AWCO whenever it appears that such surveys are 
needed. Also, whenever an Area Wage & Classifica- 
tion Chief believes that a classification survey is re- 
quired, he shall discuss the matter with responsible 
officials of the activity concerned.”’ 


The Instruction states further in subparagraph (4): 
‘New descriptions should be prepared for all positions with 
only such individual exceptions as may be agreed upon be- 
tween the AWCO and the activity. Regardless of whether 
a new description is written, the classification of every 


position in the surveyed organization shall be reviewed.’’ 

In subparagraph (9) the Instruction states: ‘*When the 
classifications of positions are changed as a result of a 
classification survey, the field activity shall follow the same 
procedure in putting the new classifications into effect as 
is [the ease] for handling other types of classification ac- 
tions.”’ 


IV 


The chronology of events in the case of Mr. Steinkirch- 
ner is as follows: 
| Arrangements were made between the Philadelphia Naval 
Shipyard and the AWCO on several occasions to hold a 
classification survey of the Planning Department prior 
to 1952. In each case the survey was postponed because 
of critical workload or staffing situations either in the 
Shipyard or the AWCO. Finally, by letter of July 30, 
1951 (file: Code 200 ON(Piannine) 17-2), the Shipyard 
Commander confirmed an agreement with the AWCO to 
schedule the survey to start January 1952. 
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The several hundred employees of the Planning Depart- 
ment were instructed by the AWCO in the writing of their 
position descriptions for the survey during January 7 to 
14, 1952. 

The bulk of the position descriptions were received on 
March 25 in the AWCO. Position description # 24042 was 
received on that date for Mr. Steinkirchner (signed by the 
incumbent, the section head, and a representative of the 
Shipyard Commander). 

During the course of the survey, representatives of the 
AWCO interviewed the employee, other engineers in his 
section, and section and branch heads, in order to clarify 
and supplement the information as to duties and responsi- 
bilities shown in the position descriptions to obtain ex- 
amples of work performed, and to enable better under- 
standing of the work relationships among the positions in 
each section. 

All Planning Department positions were evaluated on 
the basis of applicable Civil Service Commission stand- 
ards, where available, and consistent with such standards, 
where not. Position + 24042 was found to fit the definition 
of work at grade GS-9 in the Commission standards for 
the Naval Architecture Series, GS-871-0, issued June 1949. 

A preliminary report of the AWCO findings on survey 
was presented to the Shipyard Commander and key Ship- 
yard officials concerned on July 17, 1952. The preliminary 
results were further discussed in a conference with the 
Shipyard on 31 July, attended by representatives of the 
Bureau of Ships and the Navy Office of Industrial Rela- 
tions. 

By letter of August 4 (file: Code 154 P3) the Shipyard 
Commander requested ‘that certain positions (including 
the position held by Mr. Steinkirchner) be studied further 
by the AWCO before the survey results were released 
officially for these positions, but that the remaining classi- 
fications be released. The AWCO complied with this re- 
quest on August 8 (file: OIR :495. 04:1:jhs). 

Further information was submitted by the Shipyard on 
August 19 on all Design Division positions excepted from 
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the survey. This information was considered by the 
AWCO, and further meetings were held with the Shipyard 
to discuss the positions on August 27, September 9, and 
September 18. 

On October 1, the AWCO took final classification action 
on most of the previously excepted positions, including the 
position occupied by Mr. Steinkirchner. In this case, the 
AWCO determined that on the basis of all the facts known 
to the AWCO about the duties and responsibilities of the 
incumbent, and on the basis of Commission standards, the 
position was properly classified as Naval Architect, GS-9. 


Wayitanp W. Moore 
Wayland W. Moore 


Sworn to and Subscribed before me 
this 5th day of December, A.D. 1952 


Cuar_es D. Santo 
Notary Public 


My comm. expires 1/4/53. 


WU. S, GOVERNMENT PRINTING OFFICE 1957—-414040/P.0. 760 
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| Ou the United States Court of Claims 
é 
No. 498-55 
| 
(Decided January 16, 1957) 
MORRISON F. PARKS v. THE UNITED STATES 
, 
Mr. Bland A. Pugh for the plaintiff. 
Mr. Francis J. Robinson, with whom was Mr. Assistant 
Attorney General George Cochran Doub, for the defendant. 
ON DEFENDANT'S AND PLAINTIFF’S MOTIONS FOR SUMMARY 
‘i JUDGMENT 


LaramoreE, Judge, delivered the opinion of the court: 

Plaintiff, a veteran’s preference Civil Service employee, 
sues for the difference in pay between that of “Investigator- 
in-Charge,” grade GS-11, and “Supervisory Criminal In- 
vestigator,” grade GS-9. As the result of the Internal 
Revenue reorganization of July 1, 1953, plaintiff’s positi 
was abolished and he was reduced in grade. He claims this 

~demotion was a violation of his rights as a discharged 
veteran. 
The following facts are before the court: Plaintiff, a 
veteran of World War I, is presently employed as a Super- 
visory Criminal Investigator in the Detroit, Michigan, office 
of the Alcohol and Tobacco Tax Agency, grade GS-9. 
For a period of over 10 years prior to September 1, 1951, 
he served as Chief Assistant to the Investigator-in-Charge 
in the Detroit, Michigan, office. On September 1, 1951, he 
! was named “Acting Investigator-in-Charge” and on October 
f 14, 1951, he was appointed “Investigator-in-Charge,” grade 
: GS-11, in the aforementioned office. He held this position 

for almost two years until about August 27, 1953, when the 
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Internal Revenue reorganization of July 1, 1953, was per- 
fected in Detroit. 

On August 12, 1953, plaintiff received written notice from 
the Regional Commissioner’s office, Chicago, demoting him 
in grade and salary from GS-11 at $6,140 p. a. to GS-9 at 
$5,810 p. a., effective August 2, 1953. He immediately pro- 
tested the demotion as illegal, but continued to serve in that 
grade until August 27, 1953. 

As the result of appeal, the Seventh Civil Service Regional 
Office, Chicago, on August 10, 1954, found said demotion 
procedurally defective in that he was not given sufficient 
notice of the proposed action. On August 19, 1954, plaintiff 
was notified that he had been restored to the GS-11 position 
and given the pay adjustment to cover the difference in salary 
resulting from said demotion. 

On August 19, 1954, plaintiff was again notified in writing 
by the said Chicago office of its intention to again reduce 
him to grade GS-9 effective “not earlier than close of business 
September 24, 1954.” 

The letter of demotion dated August 19, 1954, stated that 
the proposed action was due to the fact that the position of 
Criminal Investigator was abolished as a result of the re- 
organization of the Internal Revenue Service. 

On August 27, 1954, plaintiff answered the August 19, 
1954, letter protesting the action as being in violation of his 
rights under the Veterans’ Preference Act of 1944, 58 Stat. 
387, and under the rules and regulations of the Civil Service 

Commission. 

Plaintiff alleges that on August 19, 1954, the date of the 
second demotion letter, there were four “Special Investi- 
gators,” two of whom were nonveterans, working with 
- plaintiff in the Detroit office and performing the same, or 
substantially the same, duties as plaintiff. Further, that. 
of these four men, one veteran and two nonveterans are still 
working in the Detroit office at grade GS-11. 

During all the period of plaintiff’s employment he received 
an efficiency rating of “good” or better. 

On September 15, 1954, plaintiff conferred with officials 
of the agency and at that time was informed that in order to 
obtain a GS-11 position as Special Investigator, he would 
have to transfer to the Chicago office. This offer was refused 





8 


by plaintiff and he was thereupon, on September 21, 1954, 
notified of the determination to reduce him to Criminal 
Investigator in grade GS-9. 

Plaintiff appealed the agency’s action, claiming violation 
of the Veterans’ Preference Act of 1944, supra. The Civil 
Service Commission for the Seventh Region considered 
plaintiff’s case and determined that since the demotion was 
not incident to a reduction-in-force, the retention preference 
regulations were not applicable. It was decided that the 
action was procedurally proper and that plaintiff had been 
given the next best position available in Detroit. 

Plaintiff appealed the Seventh Region decision to the 
Civil Service Commission Board of Appeals and Review in 
Washington, D. C. The board upheld the decision of the 
Seventh Region. 

By letter of March 29, 1955, plaintiff requested a reopening 
and reconsideration of his appeal by the Board of Appeals 
and Review. Plaintiff’s request was denied by letter of 
April 8, 1955. This petition results. 

Thus the question presented here is whether plaintiff’s 
demotion, brought about by a reorganization in the service, 
violated any applicable requirements of the Veterans’ Pref- 
erence Act of 1944, supra, or the Civil Service regulations. 

Defendant argues that absent an allegation and showing 
of arbitrary or capricious action, the law is well settled that 
where the procedural requirements have been met, the Court 
of Claims will not go behind them to inquire into the merits 
of the action taken against an employee in the Federal 
service, and cites Love v. United States, 119 C. Cls. 486; 
Eberlein v. United States, 257 U. S. 82; Bryan v. United 
States, 128 C. Cls. 541; Ciaffone v. United States, 126 C. Cls. 
532. 

The cited cases are all concerning discretionary acts of 
agency heads in determining qualifications, or whether or 
not procedural requirements were met. 

In the instant case, plaintiff was found to be qualified to 
fill the position of Special Investigator. The Seventh U. S. 
Civil Service Region in its findings and recommendations 
under plaintiff’s appeal used the following language: 


Appellant was reassigned to a position of Investigator. 
GS-9, in the Detroit office, primarily becanse he would 
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not accept transfer to a position of Special Investigator, 
GS-11, fn the Chicago office. 
* x * * * 

It would appear that the agency must have considered 
that Mr. Parks would be able to perform the duties of 
Special Investigator, GS-11, with a reasonable period 
of training or he would not have been offered the position 
in Chicago. This is stated despite the statement that 
the agency merely offered him the position in Chicago 
because of his long years of service and his long tenure 
in the GS-11 position. 


True the Commission said plaintiff would be able to per- 
form the duties “with a reasonable period of training,” but 
as pointed out by plaintiff in his brief, any change in location 
would require a certain breaking-in period. We believe 
that is what the commission meant “with a reasonable period 
of training.” 

Therefore, it is not a question of whether plaintiff’s proce- 
dural rights under section 14 of the Veterans’ Preference 


Act of 1944, supra, were violated, but_whether_plaintiff’s 
rights under section 12 of the act were violated. Had section 


4 been the only right violated, we would agree_wi e 
argument of defendant. However, in any event laintiff 
~SE VGH NS Scion IE HgHIS by the Civil Service Com- 
mission On appeal. 
~——Hrere our problemts different. We are asked to say 
whether plaintiff’s section 12 rights were violated. While 
the Civil Service Commission did not rule on this question, 
it was ever present when plaintiff alleged his veterans’ 
preference rights were violated. 
Section 12 of the Veterans’ Preference Act of 1944, supra, 
provides as follows: 


In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em- 
ployment, military preference, length of service, and 
efficiency ratings: Provided further, That preference 
employees whose efficiency ratings are “good” or better 
shall be retained in preference to all other competing 
employees and that preference employees whose efficiency 
ratings are below “good” shall be retained in preference 
to competing nonpreference employees who have equal 


or lower efficiency ratings: 
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Section 14 deals with discharges or demotions for cause. 
| Section 12 does not deal with discharges for cause, but deals 
with reduction in personnel. A complete discussion of 

whether or not plaintiff is clothed with the protection of 

section 12 above is contained in the case of Adler, et al v. 

United States, 129 C. Cls. 150, 155-156, wherein this court 
% used the following language: 


Had the Navy Department decided to release, that is 
to say, to discharge, some of its supervisory employees, 
in order to reduce its force, it would have been obliged 
by section 12 to retain the preference employees instead 
oo of the non-preference ones, even though the Department 

> head might have thought that it was better for the 
efficiency of the service to retain the non-preference 
employees. But the Navy Department wanted to retain 
in the service these preference employees, al*hough it 
did not want to use them in supervisory positions, and 
so it demoted them, but at the same time it retained in 








» a supervisory capacity non-preference employees. 
There is no doubt that the spirit of the Veterans’ 
> Preference Act, looked at as a whole, was to give veterans | 
! a preference over other employees of comparable ratings, | 


and of course the retention in a supervisory capacity of 
non-veterans, and the demotion of veterans, does not 
give the veterans preferential treatment. 

It is also true that plaintiffs would not have been 
demoted except for the reduction in force in the lower | 
grades. This reduction in force made necessary the 
reduction in force in the grades held by plaintiffs. Had 
the Department determined ‘o release employees in | 

t plaintiffs’ grades, it would have been obliged to retain 

f plaintiffs in preference to non-veterans. It would seem 
that the same rule should be applied where, instead of 
releasing some of them, it decided to demote them. 


The_Court als the Distri ia | 
has conside e_ question and has co d_that, 
; Wh e demotion 1s the result of or an inc] 

; of section 12; and the Civil Service Commission has | 
amended its regulations to give effect to this decision. 
In Schweizer v. United States, supra, we indicated the | 
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f same opinion. After further consideration, we are of 
the opinion that while section 12 expressly gives pref- | 
} erence to a veteran only in the case of “releases” incident 


to a reduction in force, we can see no reason why Con- 
gress did not intend to include therein a “release” from 
his former position, although he was retained in a sub- 
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ordinate one. Since Congress intended to protect the 
veteran in the case of a release, it must have intended 
to protect him in the case of a demotion. It cannot be 
supposed that Congress intended to protect the veteran 


against the greater injury of a release and not protect 


him against the lesser injury of a demotion. ; 

Under the 1912 Act a veteran was protected both in 
the case of a discharge and a demotion. While the 1944 
Act referred only to releases, it is plain that the latter 
Act did not mean to restrict the preference of veterans, 
but to enlarge them. See our discussion of this in 
Schweizer v. United States, supra. 


_ Thus, in this case plaintiff’s particular job was abolished 
byfeorganization. It then became his right to “bump” non- 
veteran employees in the same grade who held the same or 


similar job which plaintiff was able to fill. 5 CFR § 20.2 
(c), (ad), and (f£) and § 20.5 (b) (1) and (2) (Cum. Supp. 
1956). 

There were two nonveteran Special Investigators at grade 
GS-11 working with plaintiff and performing the same or 
substantially the same duties as plaintiff, and both non- 
veterans have been continuously employed as aforesaid to 
date, and plaintiff was qualified to fill said positions. In 
addition, as heretofore stated, plaintiff was found by the 
Seventh U. S. Civil Service Region to be qualified for the 
positions held by the two nonveteran employees, and the 
agency recognized plaintiff’s qualifications by later orally 
offering him the position in the Chicago office. 

Therefore in our view plaintiff was not given the protec- 
tion of section 12 of the Veterans’ Preference Act of 1944, 
supra. The decision of the Civil Service Commission for the 
Seventh Region on plaintiff’s second appeal wherein the 
commission determined the demotion was not incident to a 
‘reduction-in-force and the retention preference regulations 
were not applicable was in error and invalid. 

Plaintiff’s motion for summary judgment is granted, and 
defendant’s motion is denied. Plaintiff is entitled to re- 

cover and judgment will be entered to that effect. The 
amount of recovery will be determined pursuant to rule 38 (c) 
of the Rules of this court. 

It is so ordered. 

Mapven, Judge; Wuriraker, Judge; Lrrrteton, Judge; 
and Jonss, Chief Judge, concur. 


U. 3, GOVERMMENT PRINTING OFFICE: 1987 


a 





’ 





